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PREFACE. 



It is with no ordinairy feeling of diffidence thi^t the 
Author submits to the members of the professioni, 
for whose assistance in the discharge of a most 
responsible duty it has been undertaken, tlie fol- 
lowing Treatise on the Law and Practice of Naval 
Courts-Martial. 

On foreign stations, where it is impossible to 
obtain the opinion of the superior authorities on 
questions that may arise in the course of a trial, 
a work of reference, adapted to the present time, 
is universally acknowledged to be wanting. If the 
Author has succeeded in explaining the form of 
proceedings required to be observed at courts- 
martial, and in directing the attention of the 
officers composing those courts to the rules of evi- 
dence usually followed in criminal jurisprudence, 
the objects he had in view will be accomplished ; 
and he is not without hope that his endeavours 
may, in some degree, prove beneficial to the service 
in general. 
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Yl FBBFACE. 

The Author avails himself of this occasion re- 
spectfully to render his humble acknowledgments 
to the Lords Commissioners of the Admiralty for 
the assistance they have accorded to him at all 
times during the compilation of this work. He 
likewise desires to record his grateful thanks' to 
Captain W. A. B. Hamilton, their lordships' secre- 
tary, who, amidst the laborious and multtfarious 
duties attached to his important station, has always 
patiently and courteously aided, with his profes- 
sional and official knowledge, in the elucidation 
of many of the intricate subjects noticed in this 
Treatise. 

Chatham, 1850. 



CONTENTS. 



INTBODTJCTION. 

Government of the Navy in former times. - 

issued by H. E. H. the Duke of York to Sir John Mennds 
in June, 1661. — Principal Lawa now affecting the 
Naval Service. . - . . _ 



COMSTITUTIOtr OT COURTS-HABTUI.. 

Constitution of Naval Courts-Martial. — Commander-in- 
Chief has not, by virtue of his Office only, Authority 
t« call and assemble Courts- Martial. — Under what 
Circumstances Commander-in-Chief may preside at a 
Court-Martial in Foreign Parts. — Senior Officers of 
Five or more Ships detached to be empowered to hold 
Courts- MartiaL — Case of Commodore Johnstone and 
Captain Sutton. — When it may be improper for the 
Second Officer in Command to preside at a Court- 
MartiaL— Commanders-in-Chief st the Home Porta 
may be ordered to preside at CourtB-Martial. — Ob- 
jections made to particular Officers as Members. — ' 
When Members are called upon to give Evidence. — 
When Officers under the rank of Post Captain may 
constitute a Portion of the Court. — Officers receiving 
official Notification of Promotion. — Officers promoted 
by Commander-in-Chief not to sit as Members until 
confirmed in their respective Banks. — Lieutenants 



X via CONTENTS. 



Page 



acting as Captains of rated Ships. — When two or more 
Captains are borne on the Books of one Ship. — Officers 
on Half-Pay, or doing Duty as Secretaries, not eligible 
as Members of a Court-MartiaL — Admirals must have 
their Flags flying at the Port where the Court-Martial 
is assembled. — Captains must be present with their 
Ships to be eligible as Members.. — Captains of Ships 
lost not eligible as Members. — Position to be occupied 
by Captains of the Fleet and Commodores of the First 
Class when attending as Members. — Cases where the 
Attendance of Members may be excused. — Officiating 
Judge- Advocate to be appointed. — Court not to be 
adjourned over One Day. — When CircumstaDces pre- 
vent the Court from pronouncing Sentence. -— Case of 
Captain Harris, of H. M. S. " Hussar.'* — Mode of pro- 
ceeding at the Assembling of the Court. — Court not to 
be discharged from giving their Judgment. 



CHAPTER IL 

FORMS OP PROCEEDING IN NAVAL COURTS-MARTIAL. 

Period within wiiich Compliiints must be taade in Writing. 
— Prisooer to be furnished with a Copy of the Charges. 
— Mode of Proceeding when the Court is sworn. — 
AH Evidence to be given on Oath. - - - 29 



CHAPTER m. 

EVIDENCE. 

Evidence in genctral. -^ The best Evidence that can be 
had to be produced. -^ Written Documents, how lo be 
received in Evideace. *- One Witness generally suffi- 
cient. -^^ Close of Lteutenant W. Jones, coamianding 
H. M. S. " Race-horse." — Prosecutor a competent Wit- 
ness. — May conduct the Prosecution afto giving 1^ 
Evidence. — Case of Captain Thompson, of H. M. S. 
" Edgar." — Trial not to be postponed. • - 85 



coirrBBTrfiu ix 



CHAPTER IV. 

X. CONCESSIONS. 

Page 

Evidence. — Confessions. — Not customary to caH on the 
Prisoner to plead to the Charges. — A Confession can 
only affect the Person who makes it, — Evidence cf 
Confession to be cautiously received. — Statements made 
to a Counsel or Attorney. — Confessions need not be 
made upon Oath. - - - - - 42 



CHAPTER V. 

n. PRES0MPTIOKS. 

Evidence. — * Fresumpitions. -^ Presumpttons in lanw, — - 
Sir MaChew Hide en Presnmiitive Evidence. - -47 

CHAPTE3R VI. 

to. WBITTEN STIDBKOE. 

Evidence. —Written Evidence. -» Written Documents to 
be placed b^ore the Court entire. — Written Evidence 
to be i^oduced whenever it can be had. ** Acts of Par- 
liament printed by the Queen's Printer allowed as 
Evidence. — Prosecutor and Prisoner entitled to call on 
each other to produce documentary Evidence. - 50 

CHAPTER VIL 

lY. PABOL EVIDENCfi. 

Evidence. -^ Parol Evidence. — Must be of Facts within 
the persgnal Knowledge of the Witness. -^ In Matters 
of Science. >— Idiots and Lunatics. — Persons deaf and 
dumb. ~- Infants. — Witness not to be rejected on the 



CONTENTS. 



CHAPTER IX 

prisoner's defence. 

Mode of Proceeding when all the Evidence on the Part of 
the Prosecution has been heard. — Prisoner may avail 
himself of the Assistance of Counsel. — Mode of Pro- 
ceeding when the Defence has been read» — Prosecutor 



Page 



Ground of Crime or Interest. — Evidence of Accom- 
plice admissible. — Lord Chief Justice Holt on the 
Evidence of Accomplices. — Husband and Wife. — 
Persons cohabiting together, but not married. — Witness 
not bound to criminate himself. — In what Cases hear- 
say Evidence may be received. — Dying Declarations. 
— ' Evidence of Seditious Speeches. - - - 52 



CHAPTER VHL 

EXAMINATION OF WITNESSES. 

Examination of Witnesses. — Prosecutor not to address 
the Court on the Matter in issue. — Rules to be ob- 
served in the Examination of Witnesses. — Witness not 
to read his Evidence. — May refresh his Memory by 
referring to Notes or to the Ship's Log-Book. — Rules 
for the Cross-examination of Witnesses. — Object of 
cross-examining a Witness. — Party not to be permitted 
to discredit his own Witness by general Evidence. — 
Credit of a Witness may be impeached by the opposite 
Party. — Evidence of Seamen should not be rejected on 
slight Grounds. — Opinion of the Law Officers as to the 
proper Mode of Proceeding when the Evidence does not 
affect one or more of several Persons included in the 
same Charge. — Affidavits from Witnesses who refuse 
to attend personally not to be received in Evidence. — 
Letters and Certificates produced by the Prisoner in his 
Defence. - - - *• - - 59 



CONTENTS. XI 

Page 

not to call Witnesses after the Prosecution is closed. — 
Court may call Witnesses, but not as to any new Fact. 
— Prisoner may address the Court after examining 
Witnesses in his Defence. — Witnesses not to be ex- 
amined within hearing of each other. — Captain of the 
Ship to which the Prisoner belongs generally conducts 
the Prosecution. - - - - - 74 

CHAPTER X. 

ATTENDANCE OF WITNESSES. 

Attendance of Civilians to give Evidence cannot be en. 
forced. — Penalty for refusing to give Evidence, or 
prevaricating, or behaving with Contempt to the Court, 
only applicable to Persons in the Fleet. — In Cases 
where the Contempt extends to an Interruption of the 
Proceedings. — Penalty attached to wilful and corrupt 
Perjury. — Civilians required as Witnesses to have 
their Expenses paid. — Prisoners of War and Persons 
confined in any Gaol required as Witnesses. - - 78 

CHAPTER XI. 

CEDCES COGNIZABLE BT COUBTS-MABTIAL. 

Crimes cognizable by Courts-Martial. — Civilians not sub- 
ject to Naval Discipline unless found to be Spies. — 
Case of Daniel King, tried for endeavouring to corrupt 
a Sentinel to betray his Trust. — Offences specified in 
the Articles of War. — Crimes committed on Shore by 
Persons in the Fleet. — Crimes committed within the 
Jurisdiction of the Admiralty. — Suggestion for ex- 
tending the Jurisdiction of the Act 22 Geo. 2. c. 33. — 
Jurisdiction of the Court of Admiralty. — Acts of Par- 
liament define the Powers of Courts-MartiaL — Persons 
not amenable to Courts-Martial for Crimes committed 
on board the Queen's Ships after being discharged from 
the Service. — Officers and Men taking Passage in Ships 
of War to join other Ships ; or borne for Wages and 



• • 



Xll OONTBNTB. 



Page 



Victnals ; or for DispoM^ ; or as lent to 4o Duty ; or 
employed in Priee^Yesselfi. — Opinioa of the Law Oft- 
cers ^iihe Ci<owb refpeeting Officers imd Men empk^ed 
in hired Tessels, fte. — Solijectg of a Fopeigii Stele 
voluntarily entering the Seivioe amenable %e Kaval 
Discipline. — Prisoners of War shouM not be pennltted 
to enter the Service. — Pressed Men not subjeet to Naval 
Discipline until rated in some Ship. — Officers and 
others employed on the Lakei is North America. — Case 
where a second Court-LIartial was held on an Offender 
before the Sentence of ^e fir8tOo<vrt«Jiar1iia2 was carried 
into execution. — Officers on Half-Pay, or who have 
quitted the Service, may be tried for crimes conunitted 
by them when serving. — Persons released from Arrest 
may be tried at a subsequent Period- — Peers of the 
Bealm, when in the Service, subject to Courts-Martial. — 
Privileges of Parliament do not exempt Persons from 
Trial by Court-Martial for Offences committed by them 
in a Naval or Military Capacity. -^ Marines, when em- 
ployed in Ships, subject to Naval Courts- Martial } or 
may be sent to Head-Quarters for Trial. — Circumstances 
under which the Crimes of Murder and Manslaughter 
may be taken cognizance of at Courts-Martial. — Case 
of Francis Ansell, of H. M. S. " Trave,'* tried for a 
Murder committed by him on board that Ship when in 
the Eiver St. Lawrence. — Case of Mr. R. Phillips, 
Midshipman, against whom a Coroner's Inquest re- 
turned a Verdict of Wilful Murder. — Case of Ct^ptain 
Whitby, of H. M. S. "Leander," who fired into an 
American Coasting Vessel, and killed one of the Crew. 81 

CHAPTER Xn. 

or PRINCIPALS AND ACCESSORIES IN GENERAL. 

Of Principals and Accessories in general. ~ Of Priacipab 
and Aooessories in the Crimes noticed in the Artidee 
ofWar. ^-Accaaaomes in Murder, Unnatural Ofiencee, 
and Bobbery. — Sections of the Act 7 Geo. 4. cap. 64. 
applicable thereto. - " - - - 1^6 



COMTBNTS. XUl 

CHAPTER Xm. 

PSmClPALS IN Tfil& tmi^ DEGBEE. 

Page 

Principals in the Firdi D^gv^e. -^ Prtndpals is tfae Second 
Degree. — Accessories before the Fact. — Accessories 
after tdw Fact -^ Offeaoes of Prilnoipal and Accessory 
diftoent in consideration of Law. •*- An Acquittal as 
Pr^ipal no Bar to an Indictment as Acoesaory • 112 



CHAPTER XIV. 

OF PLBASy &C. 

Pleas to be pleads immediately the Oonrt is swom«-^ 
Plea to the Jurisdiction — in Abatement; on the 
Ground of former Acqtiittal, or former Conviction.*^ 
Case of 'William MaitireU, Boatswain of H. M. S. 
"Tweed* — Pardon — having been already pnnished 
for the CMfence - - - - - 120 



CHAPTER XV. 

IN&Ua DKItUSIOSrS and DSUN^ENNES8» 

Law relating to Crimes committed by Persons afflicted 
with insane Delusions. — Drunkenness no Excuse. — 
Prisoner becoming mad b^oro Trial ; or during Trial ; 
or after Trial, before Execution ... 126 

CHAPTER XVL 

APPOINTMENT AND DUTIES OP THE OFFICIATING JUDOE- 

ADVOCATB. 

Appointment and Duties of Officiating Judge- Advocate. 
— OpIntM ^ Jadgo BaHiurst dismnu —« Duly whett 
cond«MfKliig a IVdseKmtiaa. -^Mkj give Mt$ Opiitton «b 
aU MatMns of le^l DodbC '^ Not to aU«w Copies ^ 
the Sg&tMwe to be taiosa - « » - 132 



XIV CONTENTS. 



CHAPTER XVn. 

OS THE SBNTEKGE AND PUNISHMBKT. 



CHAPTER XVm 



EXEOUnON OF THE SENTENCE. 



Execution of the Sentence. — Commander-in-Chief may 
peruse the Minutes. — Not authorized to pardon 
Offenders sentenced to Punishment by Court-Martial : 
nor to remit Sentences : but may suspend the Execution 



Page 



Mode of Proceeding when all the Evidence has been heard. 
Cases in which the Court have no discretionary Power 
as to Punishment. — Commissioned Officers cannot be 
reduced to a lower Rank. — Case of Lieutenant FrankHn, 
R. M. — When the Charges are proved, Prisoner cannot 
be acquitted. — Officers dismissed cannot receive Half- 
Pay by Direction of the Court. — Sentence to express 
of what the Party accused has been found guilty. — 
Court to be confined to the Investigation of the Subject 
Matter of the Charge, and to that only. — Court- 
Martial has no Power to dispose of the Bodies of 
Criminals after Execution. — The Punishments awarded 
must be in conformity with the Usage of the Service. 

— Court-Martial cannot legally sentence a Prisoner to 
be imprisoned ** and kept to hard Labour/* or ** to be 
kept in solitary Confinement^^ or to be " transported/* 

— Persons sentenced to Imprisonment to be confined 
in the Gaol of the County where the Court-Martial is 
held. — Court to state the Grounds whereon they 
recommend a Prisoner to Mercy. — In Sentence of 
Death, the Article of War on which the Judgment is 
founded to be stated. — Minority may vote on the 
Question of Punishment. — When the Charges are 
declared to be fidvolous and ill-founded - - 139 



CONTENTS. XV 

Pftge 

thereof for a time. — Sentence of Death passed in the 
Narrow Seas. — In Squadrons detached from the 
Commander-in-Chief. — In cases of Mutiny. — Pardon 
granted by Her Majesty on certain Conditions « 158 

CHAPTER XrS. 

OF AHBBSTy ETC. 

Commanding Officers authorized to place Persons in 
Arrest for Misbehaviour. — Arrest should not be of a 
more severe Description then the Case requires. -~ 
Complaint to be preferred to Senior Officer at the 
earliest opportunity. — Circumstances regarding the 
Complaint to be fully explained. — The Admiralty or 
Commander-in-Chief to use their Discretion with re- 
gard to trying the Party complained of. — Appoint- 
ment and Duties of Provost-Marshal ... 162 

CHAPTER XX. 

OBSEBVATIOKS ON THE FBAMOfG OF THE CHABGES - 168 

CHAPTER XXL 

FORM OF CHABGES. 

Form of Charges. -~ Remarks on the Crime of Desertion, 
-—Receiving Merchandize in Her Majesty's Ships.—- 
Officers who take no Military Command, to be con- 
sidered within the Meaning and Protection of the 19th 
and 22nd Articles of War. — Remarks on the Crime of 
Mutiny. — Subordinates striking their Superiors. -^ 
Murder. — Manslaughter. — Unnatural Offences. — 
Robbery ------ 173 

AlX AbSTBAOT of THE MOBE IMPOBTANT CoUBTS-MaB- 

TiAL FBOU 1829 TO 1848 • - . •209 



XVI CONTSNTS. 



APPENDIX. 

Page 

No. L — As to the Power of the Court in dispensing 

with the Attendance of any particular Member • 243 

No. n. — The Order for assembling a Court-Martial 
should be addressed to the firsts second, or third 
Officer in command by Names * • . 245 

No. m. — Whether the Members of a Court-Martial who 
are called upon to give Evidence must, after doing 
■0, necessarily be excluded from the Court - - 246 

No. rV. — Whether Lieutenants who are acting as Com- 
manders are eligible to sit as Members of a Court- 
Martial - - - - - - 249 

^0. v. — Position which the Captain of the Fleet is to 

occupy at a Court-Martial - - - - 250 

No. VI. — ^In what Cases Cornmanders may be called upon 

to sit as Members of a Court-Martitd - - 251 

No. Vn. — Whether the Captain of a Ship lost which 
renders him in a State of personal Accusation, and 
subject to Trial by Court*Martial, renders him in- 
eligible to sit himself at a Court-Martial - - 253 

No. VIIL-— >Caae of a Court-Martial proceeding to Trial 
aad flenteniie in the Presence of a Captain who 
ought to have bee& a Membear of the Couyt, but 
whose Arrival w«s not made knowB uotil some time 
suhsaqmoit to the Court being sworn - - 255 

No. IX. — Whether the Captain of a*Ship that has sidled 
from and is out of Sight of, but still within the 
Limits of, a Port, ought to sit as a Member of a 
CfturtrMartTfl^ assembled at Buch Port^ and whether 
its Proceedings are invalidated by his Absence - 256 



CONTENTS. XVU 

Page 

No. X. — Whether a Court-Martial may legally proceed 
to Trial in the Absence of Senior Officers, who are 
present in Fort, but detained with their Ships in Qua- 
rantine ------ 258 

No. XI. — Whether the Act of endeavouring to desert to 

the Enemy justifies a Capital Punishment - - 260 

No. Xn.— As to the Time within which it is necessary 
to prefer the Complaint in order to justify a Court- 
Martial in taking Cognizance of it - - - 263 

No. XIII. — Opinion of Mr. Jervis as to whether a 
Court-Martial can legally assemble and try Lieu- 
tenant Dobson, late of His Majesty's Ship '* Brev- 
drageren,^ for an unnatural Crime, committed in 
September, 1809, but not reported until October, 
1811, the accused having returned to this Country 
upwards of One Year - -• - - 265 

No. XIV. — Whether the inadvertent Omission of the 
Date, in the Order to assemble a Court-Martial, do 
not render the Proceedings had in consequence 
thereof illegal ----- 265 

No. XV. — Whether a Court-Martial has the Power to 
sentence an Offender to be transported, or impri- 
soned with hard Labour, or kept in solitary Con- 
finement ------ 266 

No. XVI. — In case of Murder, when the Wound is given, 
and the Party dies on board the Ship, the Body 
ought not to be subjected to a Coroner's Inquest - 267 

No. XVn. — Case of Lieutenant Frye of the Marines, 
and the Consequences resulting from illegal Pro- 
ceedings at a Court-Martial . - - 268 

No. XVni. — Form of Order to the second Officer in 

command to assemble a Court-Martial - - 271, 

No. XIX. — Memorandum to the Officer directed to 

preside ------ 272 

No. XX. — General Memorandum to the Captains and 
/J Commanders to attend the Court - - - 273 

a 



XVlll CONTENTS. 

Page 

No. XXI. — Order and Mode of Proceeding at a Naval 

Court-Martial - - - - - 273 

No. XXII. — Instructions usually given to the Officer 

of the Court - - - - - 276 

No. XXIII. — Form of Minutes of Proceedings at a 

Court-Martial - - - - - 276 

No. XXrV. — Form of Sentence - - - 283 

No. XXV. — Proceedings at the Trial of the Officers 

and Crew of a Ship lost - - - - 286 

No. XXVI. — Officiating Judge- Advocate's Warrant - 289 

No. XXVII. — Provost Marshal's Warrant - - 289 

No. XXVIII. — Notice of Trial to the Prosecutor - 290 

No. XXIX. — Notice of Trial to the Prisoner - 290 

No. XXX. — Summons to Witnesses - - - 291 

No. XXXI. — Warrant to the Captain of the Ship to 
which the PriscTner belongs for carrying the Sentence 
of Death into Execution - - - - 292 

No. XXXII. — Order to the Provost Marshal to at- 
tend at the Execution of the Sentence - - 293 

No. XXXIII. — Order to the Captain of the Ship to 
which the Prisoner belongs to make the signal for 
the Boats of the Squadron to attend at the Execution 293 

No. XXXrV. — General Memorandum to the respec- 
tive Commanding Officers to send Boats manned and 
armed to attend at the Execution - - - 294 

No. XXXV. — Memorandum to be sent to each Cap- 
tain on the Occasion of a sentence of Death being 
carried into Execution - - - - 295 

No. XXXVI. — Order to the Captain of the Ship to 
which the Prisoner belongs to carry the sentence of 
Corporal Punishment into Execution - - 296 

No. XXX VII. — Order to the Captain of the Flag 
Ship to cause the Signal to be made for the Boats of 
the Squadron to attend at the Execution of the sen- 
tence of Corporal Punishment - . - 297 



mmmmf'mmmmmmm 



CONTENTS. XIX 

Page 

No. XXXVni. — Form of Warrant to be issued by 
the Commander-in-chief to empower the Commander 
of a Squadron ordered on separate Service to hold 
Courts-Martial - - - - . 298 

No. XXXIX. — Memorandum to accompany the pre- 
ceding Warrant ----- 299 

No. XL. — Certificate to bfe given by the President of 

the Court to the officiating Judge- Advocate 300 

No. XLI. — Certificate to be given by the President 

of the Court to the Provost Marshal - - 300 



" 



ERRATA. 

Page 94. line 17., for "and " read « are." 

107. delete **24th " in line 11., and supply it in line 13. 

108. after line 10. from bottom, add " the 24th article of those who 

abet others in the embexzlement of stores; " 
1 22. delete the second foot note. 
151. note, for «« XVI." read « XV." 
154. note, for «« I." read « XI." 



OK THE 



LAW AND PEACTICB 



OF 



NAVAL COURTS-MARTIAL 



INTEODUCTION. 

Government of the Navy in former times. — Instructions 
issued by H, R, H. the Duke of York to Sir John Mennds 
in June^ 1661. — Principal Laws now affecting the Naval 
Service, 

• 

It was not until 1661 that the legislature enacted 
special laws for the government of the Royal Navy, 
which had existed for upwards of 170 years before 
that period. In the second year of the reign of 
Eichard II., when merchants and the Cinque Ports 
provided the sovereign with ships for war pur- 
poses, an Act of Parliament was passed, awarding 
a penalty of one year's imprisonment, and forfeiture 
of double the amount of wages received, for those 
mariners who " flee out of the service without 
license of the admirals or of their lieutenants*" 
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2 NAVAL COUBTS-MABTIAL. 

By subsequent Acts, this crime was made punish- 
able as felony, to be tried by the Lord- Admiral, or 
his deputies, or the justices of the peace in the 
county where the oflfence was committed. With 
the exception of desertion, aU offences against the 
discipline of war were punished in former times 
according to the orders of the King in council, and 
even of the Admirals of England ; but the declara- 
tion which had been made in the reign of Charles I., 
against the exercise of this prerogative, occa- 
sioned that authority to receive the sanction of 
Parliament by the Act 13 Chas. 2., cap. 9. : that 
Act was a general collection of the ordinances in 
use before, and may be considered as the foundation 
of martial law. 

Prior to the passing of the Act 13 Chas. 2,, all 
complaints made against persons in the fleet were 
referred for investigation to two or three of the 
senior officers, whose decisions were to be founded 
on the " usages of warT The authority of these 
courts was defined and confirmed by this Act ; they 
became legalised tribunals, with power to examine 
witnesses on oath ; the crimes of which they might 
take cognizance, and th6 punishments to be in- 
flicted on offenders, were clearly laid down : thus 
the social condition of both officers and men was 
raised to a proper standard ; the law was exhibited 
in each ship, and read to the crew at certain times ; 
the rules of discipline and war were condensed in a 
plain Act of Parliament, so that every man might 
know the laws to which he was amenable, and the 
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consequences that would accrue to him for a breach 
of those laws. 

The following extract of instructions issued by 
H. R. H. the Duke of York, in June, 1661, to " Sir 
John Mennds, Knight, Captain of His Majesty's 
ship the * Henry,' and Vice-Admiral and Com- 
mander-in-Chief of His Majesty's Fleet in the Nar- 
row Seas,'* &c., may be of interest to the reader : — 

" First, above all things, You are to provide that 
Grod be duly served twice every day in His Ma- 
jesty's sayd ship, and in every other ship's company 
under your charge, according to the usuall prayers 
and liturgy of the Church of England. 

" Secondly, You are to take care that all men 
employed under your command in this expedition, 
live orderly and peaceably together ; and to cause 
every captain, master, and other officer, belongmg 
to every ship and vessell in the fleet, faithfully to 
perform the duty of his place. And if any seaman 
or other in your ship shall commit murther or man- 
slaughter, you shall send him in safe custody to the 
next gaole, where he is to be received and kept in 
safety, as the keepers will answer the contrary at 
their perills, untill he shall have his tryall ac- 
cording to law. And if any shall raise faction, 
tumult, or conspiracy, or shall quarrell, fight, or 
draw blood, or weapon to that end, or shall be a 
common swearer, blasphemer, railer, drunkard, pil- 
ferer, or sleep on his watch, or make noise, or not 
betake himself to his place of rest after the watch is 
sett, or shall not keep his cabin cleanly, or be dis- 

B 2 
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contented with the proportion of victuals assigned 
unto him, or shall spoyle or waste them or any 
other necessary provision for the ship, or shall go 
on shore without leave, or shall committ any inso- 
lency or disorder^ or be found guUty of any other 
crime or offence, you are to use due severity in the 
present punishment and reformation thereof with- 
out delay, according to the known orders and customs 
of the seas ; and this strict course you are to cause 
to be duly exercised in your owne and in every 
other ship or vessell in the fleet," &c. 

The principal laws now affecting the Naval Ser- 
vice will be found in the four following Acts of 
Parliament : 

1st. 22 Geo. 2. cap. 33. (This act repeals the 
13 Chas. 2. cap. 9.) 

2nd. 19 Geo. 3. cap. 17. 

3rd. 10 & 11 Vict. cap. 59. 

4th. 10 & 11 Vict. cap. 62. 

And the Queen's Regulations and Admiralty In- 
structions issued to the fleet in 1844. 



CHAPTER I. 

CONSTITUTION OF COURTS-MARTIAL. 

Constitution of Naval Courts^Martial, — Commander-^in" 
Chief has not, by virtue of his Office only. Authority to 
call and assemble Courts-MartiaL — Under what Cir^ 
cumstances Commander-in- Chief may preside at a Court' 
Martial in Foreign Parts. — Senior Officers of Five jor 
more Ships detached to be empowered to hold Courts^ 
Martial — Case of Commodore Johnstone nnd Captain 
Sutton, — When it may be improper for the Second Officer 
in Command to preside at a Court-^Martiah — Orwi- 
manders-in- Chief at the Home Ports may be ordered to 
preside at Courts-Martial. — Objections made to par- 
ticular Officers as Members. — When Members are called 
upon to give Evidence. — When Officers under the Rank 
of Post Captain may constitute a Portion of the Court. — 
Officers receiving official Notification of Promotion, — 
Officers promoted by Commanders-in-Chief not to sit as 
Members until confirmed in their respective Ranks. — 
Lieutenants acting as Captains of rated Ships. — When 
two or more Captains are borne on the Books of one Ship* 
— Officers on Half-Pay, or doing Duty as Secretaries, 
not eligible as Members of a Court-Martial. — Admirals 
must have their Flags flying at the Port where the Court- 
Martial is assembled. — Captains must be present with 
their Ships to be eligible as Members. — Captains of Ships 
lost not eligible as Members. — Position to be occupied by 
Captains of the Fleet and Commodores of the First Class 
when attending as Members. — Cases where the Attendance 
of Members may be excused. — Officiating Judge-Advocate 
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to he appointed, — Court not to he adjourned over One 
Day. — When Circumstances prevent the Court from 
pronouncing Sentence, — Case of Captain Harris^ of 
H. M, S. *^ Hussar, ^^ — Mode of proceeding at the As- 
semhling of the Court. — Court not to he discharged from 
giving their Jndgment. 

It is to be regretted that the several sections of 
the act 22 Geo. 2. cap. 33. (from 6* to 14.), 
which provide for the constitution of courts-mar- 
tial, should be so ambiguously worded as, in many 
cases, to leave the meaning and intention of the 
legislature extremely difficult to define. In pro- 
ceeding to the consideration of these sections, it 
may be well to remark, that the explanations which 
will be given, are in accordance with the usages of 
the service, — usages which are sanctified by time 
sufficient to make them binding in all future cases, 
unless it should appear that they are contrary to 
the spirit of the Act on which they are founded, or 
to the common law of the land. 

Section 6. enacts, " That from and after the 25th 
day of December, 1749, the Lord High Admiral 
of Great Britain, or the commissioners for exe- 
cuting the office of Lord High Admiral of Great 
Britain for the time being, shall have full power 
and authority to grant commissions to any officer 
commanding in chief any fleet or squadron of ships 
of war, to call and assemble courts-martial, con- 
sisting of commanders and captains; and that in 
case any officer commanding in chief any fleet or 
squadron of ships of war (who shall be authorized 
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by the Lord High Admiral, or the commissioners 
for executing the oflSice of Lord High Admiral for 
the time being, to call and assemble courts-martial 
in foreign parts) shaU happen to die, or be recaUed, 
or be removed from his command, then the officer 
upon whom the command of the said fleet or squa* 
dron shall devolve, and so from time to time the 
officer who shall have the command of the said fleet 
or squadron, shall have the same power to call and 
assemble courts-martial as the first commander- 
in-chief of the said fleet or squadron was invested 
with/' 

This clause is clearly expressed and needs no 
comment, except that a commander-in-chief has 
not by virtue of his office only the power and 
authority to call and assemble courts-martial in 
foreign parts, but that power and authority must 
be vested in him by special warrant from the Lords 
Commissioners of the Admiralty, which warrant, 
if the commander-in-chief shall happen to die, or be 
recalled, or be removed from his command, is to 
be transferred to, and acted upon by, the officer 
who succeeds to the chief command of the fleet or 
squadron. 

Sect. 7. — " Provided always, and it is hereby 
enacted and declared, that no commander-in-chief 
of any fleet or squadron of His Majesty's ships, or 
detachments thereof, consisting of more than five 
«hips, shall preside at any court-martial in foreign 
parts, but that the officer next in command to such 
officer commanding in chief shall hold such court- 

B 4 
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martial and preside thereat, any law, custom, or 
usage to the contrary notwithstanding." 

This clause would authorise the commander-in- 
chief on a foreign station having under his com- 
mand, eiiher actually present with him or on detached 
service^ fewer than five officers qualified by rank to 
sit as members, to preside himself at any court- 
martial assembled by his order. The numerous 
instances that have occurred where the proceedings 
of courts-martial have been pronounced by the law 
officers of the crown to be illegal in consequence of 
commanders-in-chief having sat as members, are 
where such commanders-in-chief have on the sta- 
tion under their command a sufficient number of 
officers qualified by rank to form a Court without 
them. It is, however, a subject deserving much 
attention, how far a commander-in-chief would be 
justified in presiding at a court-martial assembled 
by his order, in a case where he had, prior to issu- 
ing such order, investigated the particulars of the 
complaint by examining witnesses, thereby in a 
manner prejudging the facts, and probably hearing 
evidence of a character which he had no business to 
hear. And, fiirther, whether he could consistently 
order the execution of a sentence of capital punish- 
ment awarded by a Court of which he was a member.. 
The term commander-in-chief in this section 
was evidently meant to apply not only as it is tech- 
nically understood in the navy, but to all officers 
having the chief command of any number of ships 
detached from a fleet or squadron, and therefore 
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would include the senior officers of squadrons ab- 
sent from the commander-in-chief. The word de- 
tachment must be considered as applicable to that 
portion of ships which has been detached or sent 
away from the fleet or squadron in charge of a 
senior officer. The words are imperative, " that no 
commander-in-chief of any fleet or squadron in 
foreign parts, consisting of more than five ships, 
shall preside at a court-martial." Now although a 
part of the fleet or squadron may have been de- 
tached by him, or separated from him by accident, 
yet such detachment, remaining subject to his com- 
mand, is stiU part of his fleet or ^uadron. The 
true intent and meaning of this section appears to 
be, that a commander-in-chief on a foreign sta- 
tion, having under his command, either actually 
present or on detached service, five officers who 
by rank are eligible to sit as members of a court- 
martial, shall not preside at such Court. 

Section 8. enacts, " That from and after the 
25th day of December, 1749, in case any com- 
mander-in-chief of any fleet or squadron of His 
Majesty's ships or vessels of war in foreign parts 
shaU detach any part of such fleet or squadron,- 
every commander-in-chief shall, and he is hereby 
authorized and required by writing under his hand 
to empower the chief commander of the squadron 
or detachment so ordered on such separate service 
(and in case of his death or removal, the officer to 
whom the command of such separate squadron or 
detachment shall belong) to hold courts -martial 



10 CONSTITUTION OF [Chap. I. 

during the time of such separate service, or until 
the commander of the said detachment for the time 
being shall return to his commander-in-chief, or 
shall come under the command of any other his supe* 
rior officer, or return to Great Britain or Ireland." 

Section 9. provides, *' That if any five or more 
of His Maiesty's ships or vessels of war shall hap- 
pen to mJt Jgether in foreign part,, then «d I 
such case, it shall be lawful for the senior officer of 
the said ships or vessels to hold courts-martial, 
and preside thereat from time to time, as there 
shaU be occasion, during so long time as the said 
ships or vessels of war, or any five or more of them, 
shall continue together." 

We have seen by section 6., that the commander- 
in-chief of a fleet in foreign parts has not the 
power to call and assemble courts-martial, unless 
he has authority to that efiect from the Lords Com- 
missioners of the Admiralty ; and, by section 8., 
that the commander of a detached squadron must 
be empowered by his commander-in-chief to hold 
courts-martial ; it is not probable, therefore, that 
the legislature intended to vest the senior officer 
of five or more of His Majesty's ships, meeting by 
accident in foreign parts, with a power not pos- 
sessed even by the commander-in-chief of a fleet 
unless under the authority of a warrant from the 
Admiralty ; we are consequently led to infer that 
this section is meant to apply solely to an officer 
specially ordered to try certain delinquents^ and that 
it merely provides that such officer, acting on the 
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special order referred to, may predde at the court- 
martial, notwithstanding he may be the senior 
officer at the port or place where the Court is 
assembled. 

In proof of this view of the section in question, 
we may instance the memorable case of Commodore 
Johnstone and Captain Sutton, which occurred in 
1787. 

Early in the year 1782, Commodore Johnstone in 
charge of a squadron proceeding to the East Indies, 
encountered a French fleet at St. Jago, one of the 
Cape de Verde Islands, and not being satisfied with 
the conduct of Captain Sutton of the " Isis " in 
the action which ensued, placed him under arrest, 
and appointed another captain to the command of 
his ship. On arriving in the East Indies, Sir Ed- 
ward Hughes, the commander-in-chie^ decUned 
ordering a court-martial for the trial of Captain 
Sutton : an appeal was subsequently made to the 
Admiralty, and on the 1st December, 1783, he was 
arraigned on the charges exhibited against him by 
Commodore Johnstone, and the Court pronounced 
sentence of honourable acquittal. On this Captain 
Sutton entered an action in the Court of Exche- 
quer, and obtained a verdict, with 6000/. damages, 
which, on a new trial, were increased to 6000/. 
Commodore Johnstone then brought a writ of error 
in the Exchequer Chixaber, which was argued be- 
fore the Earl of Mansfield, Lord Chief Justice of 
the Court of King's Bench, and Lord Lough- 
borough, Lord Chief Justice of the Court of Com- 
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mon Pleas, and their Lordships declared that the 
judgment of the Court of Exchequer ought to be 
reversed. This decision was afterwards confirmed 
by the House of Lords. 

. The main ground on which Captain Sutton rested 
his action was, that the Commodore had k^pt him 
under arrest for a longer period than was necessary, 
because he might and ought to have tried him at 
the time the offence was alleged to have been com- 
mitted. The argument for the plaintiff in error 
on this point was as follows : — 

" The 6th section of the Act 22 Geo. 2. cap. 33., 
gives the Lords Commissioners of the Admiralty 
power to grant commissions to any commanding 
officer to call and assemble courts-martial, con- 
sisting of commanders and captains. By this it 
appears that the power of assembling a court-mar- 
tial is not necessarily incident to the office of a 
commander-in-chief, but must be derived from a 
commission to be granted by the Commissioners of 
the Admiralty. The averment is therefore bad, 
that it was his duty as commander-in-chief to order a 
court-martial. The plaintiff in error could not 
within this clause have the power to hold a court- 
martial without such commission. To enable him 
to hold a court-martial two things were necessary ; 
1st. That he had a commission giving him such 
authority : 2ndly. That there were a competent 
number of officers." * 

* 1 D. &E. 611. 
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Lords Mansfield and Loughborough admitted the 
correctness of this argument, for in their judgment 
they remarked: ^ 

" As to the first averment, that by law it was 
incident to the duty of his office as commander-in- 
chief to hold a court-martial, now the contrary is 
manifest from the statute law of the land. The 
allegation is a proposition in law, and stands upon 
the record. It is false, and- therefore the basis of 
the charge, that the defendant had authority, is 
wanting ; and this objection we think fatal." * 

Section 10. enacts, " That where any material 
objection occurs which may render it improper for 
the person who is next in conmiand to the senior 
officer, or commander-in-chief of any fleet or squa- 
dron of His Majesty's ships or vessels of war in 
foreign parts, to hold courts-martial or preside 
thereat, in such case it shall be lawfiil for the Lord 
High Admiral, or the conmiissioners for executing 
the office of Lord High Admiral for the time being, 
as also the commander-in-chief of any such fleet or 
squadron of His Majesty's ships in foreign parts 
respectively, to appoint the third officer in command 
to preside at or hold such court-martial." 

The material objections which may render it 
improper for officers to sit at courts-martial, which 
will presently be considered, will of course be appli- 
cable as well to the president as to other members. 

Section 11. empowers the Lords Comimissioners 

* 1 D. & E. 548. 
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of the Admiralty to appoint officers in the ports 
of Great Britain or Ireland to hold courts-martial. 

Section 12. enacts, "That from and after the 
26th day of December, 1749, no court-martial, to 
be held or appointed by virtue of this present Act, 
shall consist of more than thirteen, or of less than 
five persons, to be composed of such flag-officers, 
captains, or commanders then and there present^ 
as are next in seniority to the officer who presides 
at the court-martial." 

Section 13. enacts, " That nothing herein con- 
tained shall extend, or be construed to extend, 
to authorize or empower the Lord High Admiral, 
or the commissioners for executing the office of 
Lord High Admiral, or any officer empowered to 
order or hold courts-martial, to direct or ascertain 
the particular number of persons of which any 
court-martial to be held or appointed by virtue of 
this present Act shall consist." 

Section 14. enacts, " That in case any court- 
martial shall, by virtue of this Act, be appointed to 
be held at any place where there are not less than 
three, nor yet so many as five officers of the degree 
and denomination of a Post Captain^ or of a superior 
rank, to be found, then it shall be lawful for the 
officer at the place appointed for holding such 
court-martial, who is to preside at the same, to 
call to his assistance as many of the commanders 
of His Majesty's vessels, under the rank and degree 
of a post captain, as, together with the post captains 
then and there present, will make up the number 
of five, to hold such court-martial." 
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It appears to have been the intention of the legis- 
lature, that courts-martial should, as far as possible, 
be composed of the senior officers of the fleet. The 
Act makes no provision for the exclusion of mem- 
bers generally on any account, — it merely provides 
that where it shall be improper for the officer next 
in command to the senior officer to hold courts- 
martial in foreign parts, the officer third in com- 
mand is to preside. Neither the prosecutor nor the 
prisoner have any legal right to challenge a mem- 
ber of the Court ; but this privilege has always been 
allowed the prisoner, not to the full extent as in 
the courts of common law, but on good and suffix 
cient reasons adduced. The proper time for ob- 
jecting to any particular member or members is 
prior to the Court being sworn, — the reason for 
so doing must be on the ground of prejudice or 
interest. A prisoner ' might object to any man 
sitting as his judge, who had shown animosity 
towards himj or who had, before the trial, ex- 
pressed a decided conviction of his guilt ; or was 
so interested in the issue as might bias his judgment 
in the opinion he would be called upon to give. If 
any member had sat at a court of inquiry on the 
matter about to be tried by court-martial, he 
might with propriety be objected to, for besides his 
having given his opinion on the case, he must 
have heard the evidence of witnesses, not delivered 
on oath, and it cannot be supposed that he could 
altogether divest his mind of the impressions such 
evidence may have caused. On this objection 
being made, the Court have usually decided, that 
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when the officers who have composed a previous 
court of inquiry have given an opinion in their re • 
port adverse to the prisoner, they should not sit as 
members of the court-martial; but otherwise, if 
they have not given any sudh opinion. A grand- 
juror cannot sit as one. of the petty jury on the 
indictment of a person against whom he has found 
a true bill ; and the case of officers sitting as mem- 
bers of a court-martial, for the trial of persons 
whom they have previously judged at a court of 
inquiry, may be considered analogous. Another 
fair objection would be, that the party was under 
twenty-one years of age, and therefore, in con- 
sideration of law, an infant. We find, that by the 
wisdom of the common law, an infant cannot be a 
juror ; and we therefore think it may be presumed, 
that the legislature, in constituting courts-martial, 
did not intend that a person incapable of being a 
juror at the common law should be capable of 
acting in the capacity both of judge and juror 
upon a court-martial. In May, 1802, Lieutenant 
P. Fothell, of the Royal Marines, serving on board 
His Majesty's ship " Venus," was tried by court- 
martial for disobedience of orders, and sentenced 
to be placed at the bottom of the list of first* 
lieutenants. Mr. Fothell appealed to the King in 
Council against this sentence, on the ground that 
Captain Robert Fanshawe, one of the officers com- 
posing the court-martial, was, when a member of the 
Court, under the age of twenty-one years. The 
law officers of the crown being desired to give 
their opinion whether, supposing the circumstance 
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stated by Mr. Fothell to be correct, the proceedings 
and sentence of the Court should be considered 
legal, pronounced the sentence void and the pro- 
ceedings illegal. A member could not be objected 
to on the ground that he " had sat at a previous 
court-martial, on the trial of either a prosecutor 
or prisoner, implicated in charges connected with 
each other, or of a recriminating nature." * It is 
difficult to imagine on what ground an objection * 
could be sustained on account of interest, f 

It has happened in our criminal courts that the 
presiding judges have been called upon to give evi- 
dence ; but, after doing so, they have not resumed 
their seats on the bench during the trial : the same 
course ought, in certain cases, to be observed at 
courts-martial. If a member be called as to cha- 
racter, or to prove or disprove any immaterial point, 
it would not be necessary that he should afterwards 
withdraw from the Court ; but if the fact to which 
he deposes be material, as tending to the proof of 
the guilt of the accused, it would be better that he 
should not sit in the capacity of judge after giving his 
evidence, provided a sufficient number of members 
remained to constitute a Court : if it were otherwise, 
and the Court could not proceed without his assist- 
ance, he must resume his seat ; for the law directs 
that the proceedings shall not be delayed. A crime 
might be committed in the presence of all the cap- 
tains and commanders in the fleet : surely, in such 

* M'Arthur, vol. i. p. 276. 
f Vide Appendix, No. Til. 
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a case, it could not be said that those captains and 
commanders would not be competent to try the 
oflFender. " The judges of the Court and the jurors 
may be swom as witnesses for any of the parties ; 
for they can have no interest in the issue of the 
trial, and no bias of any kind to give evidence 
against the truth."* It is only when the Court 
decide that the objections raised by the prisoner 
are of such a nature as to render it inconsistent 
with right and justice that a member should sit 
in judgment on the matter in issue, that the Court 
should dispense with his presence at the trial, f 

It need scarcely be remarked, that neither the 
prosecutor nor prisoner can sit as members of the 
Court. That no man can be a judge in his own 
cause, is such a rule of justice, that Lord Hobart 
asserts it to be more binding than even an act of 
parliament. 

A court-martial cannot consist of more than 
thirteen, or of less than five, persons, and must be 
composed of such flag-ofiicers and captains, " then 
and there presentj^ as are next in seniority to the 
officer who presides ; but when there are only three 
officers of the rank of flag-officer, or captain, the 
two senior commanders of the ships present are 
to constitute a portion of the Court to make up the 
number of five. A third commander sitting as a 
member of a court-martial, under any circum- 
stances, would render the proceedings illegal. \ A 

* Blackstone's Comm. 

t Queen's Regulations, chap. yii. art. 5.^ p. 78. * 

X Vide Appendix, No. VI. 
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commander acting in the capacity of captain can 
sit only in the rank in which he is confirmed. 
A lieutenant acting as commander cannot sit as a 
member of a court-martial ; and a commander 
acting as captain cannot sit if his place could be 
occupied by a commander of a ship present whose 
commission bears date anterior to the commander's 
commission of the acting captain. 

If a captain being in command of one of Her 
Majesty's ships abroad should receive official notifi- 
cation from the Admiralty, or the commander-in- 
chief of the station on which he is serving, of his 
having been promoted to the rank of flag-officer, 
he is, during the sitting of a court-martial, to hoist 
his proper flag and to take rank thereat accordingly. 
Commanders receiving official information in the 
manner above described, of their promotion to the 
rank of captain, are to take their seats at courts- 
martial according to their seniority as captains.* 

Commanders and lieutenants promoted by com- 
manders-in-chief abroad cannot sit as members of 
a court-martial in the rank to which they have 
been so promoted, unless they have received official 
notification from the Admiralty of confirmation in 
their respective ranks, f Admirals upon foreign 
stations are directed to fill up vacancies occasioned 

♦ Admiralty Circular, No. 17., July, 1846. This circular 
makes no proTision for lieutenants who may have received 
official notification of their promotion to the rank of commander, 
sitting as members of a court-martial. 

f Vide Appendix, No. IV. 
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by death, and although their Lordships always 
grant commissions to officers appointed to such 
vacancies, yet the law officers of the crown have 
given it as their opinion, that persons so promoted 
are not legally competent to sit at courts-martial as 
possessing the rank to which they are so advanced 
abroad, until they have been confirmed in that rank 
by the Lords Commissioners of the Admiralty. 

A lieutenant appointed by a commander-in-chief 
to act as captain of a rated ship in a vacancy, to 
which the commander-in-chief would have been 
authorised to promote a commander to be a post 
captain, may sit as a member of a court-martial 
alrdingJhis seniority « a co^^nder.. 

Where there are two or more officers borne on 
the books of one of Her Majesty's ships for full pay, 
who by rank and seniority are entitled to sit as 
members of a court-martial (which is frequently 
the case in surveying vessels, &c.), they should take 
their seats accordingly, provided the ship in which 
they are borne is actually then and there present 
at the place where the court-martial is held. 

Captains and commanders on half pay, and having 
no executive duty to perform, but being on board 
Her Majesty's ships in the capacity of secretaries to 
flag officers, &c., are not eligible to sit as members 
of a court-martial. 

It has occurred in several cases that admirals 
and captains have been sent for from distant places 

* Queen's Regulations, art. 2., p. 11. 
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to sit as members of courts-martial. Such ad- 
mirals, however, must have their flags flying on 
board some ship in commission where the court- 
martial is assembled ; the presence of their respec- 
tive squadrons is not necessary. An admiral's 
authority is derived from the commission which 
directs him to hoist his flag, and in whatever ship 
that flag is displayed it affords primd facie evidence 
of his being in actual service and full pay, and 
therefore, according to his seniority, eligible to sit 
as a member of a court-martial. A captain's com- 
mission is for one particular ship, and unless that 
ship be present at the place where the court-mar- 
tial is held, he cannot sit as a member : for instance, 
it would not be lawful to order a captain to leave 
his ship at Plymouth, and proceed to Portsmouth, 
there to be borne on the books of a ship as a super- 
numerary, for the purpose of sitting as a member 
of a court-martial ; the words " then and there pre- 
sent^^^ which are found in the 12th section of the 
Act 22 Geo. 2. cap. 33., are evidently intended to 
apply to the presence of the ships to which the 
members belong. But an admiral might be ordered 
to leave his squadron at Plymouth and hoist his 
flag in any vessel in commission at Portsmouth, 
and then legally sit as a member of a court-mar- 
tial ; nor would such order be a violation of the 
13th section of the Act referred to, wherein it is 
enacted, that neither the Lords Commissioners of 
the Admiralty, nor the officer appointed to hold 
courts-martial, shall direct or ascertain the parti- 

c 3 



22 CONSTITUTION OF [Chap. I. 

cular number of persons of which the Court is to 
consist; this clause is only intended to deprive 
them of the power of directing that any particular 
flag-officers or captains shall not sit, who by rank 
and seniority are entitled to do so. 

On the trials of Admiral Keppel and Vice- Ad- 
miral Sir Hugh Paliser, the flag-officers of the fleet 
who were commanding at the Nore, in the Downs, 
and at Plymouth, were chosen by the Lords Com- 
missioners of the Admiralty to be at Portsmouth 
in a situation to sit as members of the courts-mar- 
tial, by directing them to repair thither and hoist 
their flags on board of some particular ships named 
for that purpose.* 

Although by the 21st section of the Act it is 
enacted, that all the command, power, and autho- 
rity given to the officers of His Majesty's shipsj 
shall remain and be in full force in the event of 
their ships being lost, until they shall be regularly 
discharged from the service, or removed into other 
ships of war, or until a court-martial shall be held 
to inquire into the causes of the loss of the said 
ships, the captains and commanders of such ships 
are not eligible to sit as members of courts-mar* 
tial, according to the provisions of the 12th section 
of the Act, which, as before observed, is applicable 
only to officers commanding ships then and there 
present where the Court is assembled, f 

Captains of the fleet and commodores of the 

♦ M'Arthur, vol. i. p. 230. 
■f Vide Appendix, No. VIL - 
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first class take their seats at courts-martial next 
below the junior rear-admiral, and vote accordingly. 
This rule, however, does not extend so far as to 
apply to these officers being president of the Court, 
unless their seniority entitles them to be so ; neither 
can they sit as members of a court-martial if there 
should happen to be a sufficient number of senior 
officers present to constitute a full court without 
them ; it is only when they are called upon to act 
that they are to occupy a position above that which 
their mere seniority as captains entitles them to. If 
the captain of the fleet be a flag-officer, he takes 
precedence at a court-martial accordingly.* 

All doubts that may have existed as to the power 
of the Courts to dispense with the attendance of 
members in cases of sickness, or other extraordinary 
and indispensable occasions jfy are removed by the 
2nd section of the Act 19 Geo. 3., cap. 17., which 
provides "That the proceedings of any court- 
martial shall not be delayed by the absence of any 
of its members, provided a sufficient number doth 
remain to compose such Court, which shall and is 
hereby required to sit from day to day (Sunday 
always excepted) until the sentence be given; 
anything hereinbefore contained to the contrary 
thereof in anywise notwithanding. And no mem- 
ber of the said court-martial shall absent himself 
from the said Court during the whole course of 
the trial, upon pain of being cashiered from His 
Majesty's service, except in case of sickness, or 

* Vide Appendix, No. V. f App. No. I. 
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other extraordinary and indispensable occasion, to 
be judged of by the said Court." 

Sickness, of course, is a valid reason for the non- 
attendance of an officer who, by his rank and 
seniority, ought to sit as a member of the court' 
martial ; on this plea, the evidence of the surgeon 
should be required on oath, and if he asserts that 
the attendance of his patient would endanger his 
life, or even that his health would suflPer thereby, 
the Court could not hesitate to dispense with his 
presence. It might also be considered a good and 
sufficient reason for dispensing with the attendance 
of a member, at any stage of the proceedings, that 
his presence was required on board his ship, to 
rescue her from a position of great danger, — always 
provided a sufficient number of officers remained 
to constitute a Court, — or that an emergency of 
the public service required a ship in a distant place. 
In the year 1777, a case was submitted to Mr. 
Thurlow with reference to members absenting 
themselves from a court-martial after the trial is 
begun, on which he remarked : " A commander- 
in-chief would not choose to interrupt a court- 
martial, without a pressing occasion ; but if such 
occasion should require the service of a member, 
I should advise the commanding officer to order it 
accordingly." 

Every flag-officer and captain in sight, whether 
within or without the limits of the port, should 
obey the signal to go on board the ship where the 
court-martial is ordered; it will then be for the 
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Court to consider whether the reasons that may be 
adduced by any of them are of that extraordinary 
and indispensable nature, as to authorise their non- 
attendance as members ; the fact of their being 
under sailing orders, and about to depart^ has been 
held to be not a sufficient reason. But a Court 
may be assembled and legally proceed in the trial of 
any person, in the presence of senior officers de- 
tained in quarantine, who, by law, are prohibited 
from holding intercourse with others who are not 
in quarantine. If a flag-officer or captain should 
arrive after the Court is sworn, such flag-officer or 
captain would not be required as a member thereof; 
the provisions of the act being fulfilled by the 
attendance of the qualified officers present at the 
time when the Court is formed.* 

In the absence of the Judge- Advocate and his 
deputy, the president, with the concurrence of the 
members of the court-martial, appoints some per- 
son to fill the office ; a notification to the person 
intended for this duty should be given immediately 
the court-martial is ordered, so that the sum- 
monses for the attendance of witnesses, a copy of 
charges to the prisoner, and notice to the prose- 
cutor, may be issued in due time. 

The usual hour for the Court to assemble is nbie 
o'clock in the morning : — by the 2nd section of 
the Act 19 Geo. 3., cap. 17., they are required to sit 
fromi day to day (Sunday always excepted) until 
the sentence be given ; the adjournment of the 

* Vide Appendix, Nos. IX. and X. 
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Court over one day would render the sentence void 
and the proceedings illegal. If anything should 
occur to prevent the court-martial from proceeding 
to sentence, the Court must of course be dissolved, 
and the prisoner may be brou^^ht to trial the first 
convenient opportunity aftemards. In Novem- 
ber, 1823, a court-martial was held at Plymouth 
on Captain Harris, of His Majesty's ship " Hussar," 
for disobedience of orders ; owing to the sudden 
illness of the president, who subsequently died, the 
Court, after adjourning from day to day for want of 
a sufficient number of members, dissolved itself: — 
another court-martial was consequently ordered to 
assemble for the trial of Captain Harris, at which 
he was most honourably acquitted. 

If a member of a court-martial, after being 
sworn, is excused from attendance, on any ground, 
he must resume his seat whenever the cause for 
which he was excused shall have ceased. So, in 
case of sickness, the evidence of the surgeon will be 
required at each sitting of the Court. 

At naval courts-martial the officers composing 
the Court take their seats thereat according to their 
respective rank and seniority, as follows : — viz. 
1, 3, 5, 7, 9, 11, on the right of the president ; 2, 4, 
6, 8, 10, 12, on the left of the president. The pre- 
sident sits at the head of the table ; the Judge- 
Advocate at the bottom ; the prosecutor stands on 
the right of the president ; the prisoner behind, and 
the witness under examination, on the right of, the 
Judge- Advocate. 
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As soon as all the members, together with the 
prosecutor and prisoner, are present, and the au^ 
dience admitted, the Judge- Advocate, by direction 
of the president, calls over the names of the mem- 
bers of the court-martial, and of the witnesses, and 
reads aloud the order for assembling the Court ; he 
then hands his warrant of appointment to the pre-^ 
sident for signature, and it also is read ; after 
which it is his duty to administer to each of the 
members the oath prescribed in the 3rd section of 
the Act 10 & 11 Victoria, cap. 59. The presi- 
dent must afterwards administer to the Judge- Ad- 
vocate the oath enjoined by the same Act. 

It is usual for the court-martial to assemble on 
board the ship to which the president belongs ; it 
may be held, however, in any ship in commission ; 
it cannot take place on shore without the authority 
of a special Act of Parliament. Such an Act was 
passed in the year 1779, to authorise the Lords 
Commissioners of the Admiralty to adjourn the 
court-martial to be held for the trial of Admiral 
the Honourable Augustus Keppel to such conve- 
nient place on shore as their Lordships might deem 
necessary or expedient. This Act, though expired, 
is inserted in the Admiralty Statutes as a prece- 
dent. (19 Geo. 3. cap. 6.) 

When the Court has once been assembled and 
sworn according to Act of Parliament, they cannot 
be discharged from giving their judgment upon 
the case before them; neither the Admiralty nor 
the person who ordered the court-martial can au- 



28 NAVAL COURTS-MABTIAL. [Chap.L 

thorise the conclusion of the trial before its natural 
period • but a writ of prohibition from the Court 
of Queen's Bench directed to the members of a 
court-martial, conmianding them to cease their pro- 
ceedings, must be obeyed. * 

♦ For cases illustrative of the constitution of courts-martiaJ, 
see Appendix, from No. I. to No. X. 
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CHAP. II. 

FORMS OF PROCEEDING IN NAVAL COURTS-MARTIAL. 

Period within which Complaints tntut be made in Writing.—-' 
Prisoner to he furnished with a Copy of the Charges. -« 
Mode of Proceeding when the Court is sworn. — All 
Evidence to he given on Oath. 

No charge or complaint against any person can be 
taken cognizance of at a naval court-martial, un- 
less the same be made in writing* to the Lords 
Commissioners of the Admiralty, or to the com- 
mander-in-chief of the squadron to which the of- 
fender may belong, and within three years of the 
committal of the oflfence, or within one year after 
the return of the ship, or of the squadron, in which 
the offender may have been serving, into any of 
the ports of Great Britain or Ireland, or within 
one year after the return of the offender to Great 
Britain or Ireland. But if the complaint be made 
within three years after the committal of the 
offence, a court-martial may legally proceed to 
trial, notwithstanding the party accused may have 
returned more than one year into any of the ports 
of Great Britain or Ireland before such complaint 
was made. The time, therefore, for commencing 
a prosecution for a breach of the naval articles of 

* Queen's Regulations; chap. vii. art. 2., p. 77. 
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war is limited by statute ; but should an offender 
fly from justice, he would be precluded from all 
the advantages of the limitation, and subject to 
trial at any period whenever his arrest might be 
eflfected. * 

Except in cases of mutiny, or under such other 
pressing circumstances as might render delay in- 
Lpedient to the pubhc service, the prisoner m^t be 
furnished with a copy of the charges or complaints 
against him at least twenty-four hours prior to the 
commencement of the trial f; an omission on this 
point would render the proceedings invalid. This 
indulgence is not generally granted in our criminal 
courts. " At the Old Bailey, a copy of the indict- 
ment cannot regularly be obtained without an 
order from the court ; and it is a common practice, 
on the circuits, to apply to the court for a copy at 
the time of the trial. This practice appears to 
have been first adopted at the Old Bailey, in pur- 
suance of an order made by some of the Judges for 
the regulation of those sessions in the 26th year of 
Charles II. It was then ordered * that no copies 
of any indictment for felony be given without spe- 
cial order, upon motion made in open court at the 
general gaol delivery, for the late frequency of 
actions against prosecutors, which cannot be with- 
out copies of the indictment, deterreth people from 
prosecuting for the king upon just occasions.' "J 

♦ Vide Appendix, Nos. XIT. and XIII. 

t Queen's Regulations, chap. vii. art. 3., p. 77. 

X 2 Phillips's Law of Evidence, 175. 
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The prisoner is not entitled to have a previous 
communication made to him of the written evidence 
by which the charge or charges against him are to 
be proved. 

The court-martial being formed, the charge or 
complaint against the prisoner must be read aloud 
by the Judge- Advocate, after which the witnesses, 
with the exception of the one whom it is intended 
first to examine on the prosecution, are to be 
directed to leave the Court. 

The evidence of all witnesses must be given on 
oath, administered by the Judge- Advocate * ; there 
can be no deviation to this rule ; the sovereign of 
the realm could not give evidence in a court of 
law, unless sworn. The witness in his oath ap- 
peals to the Almighty for the truth of the statement 
he is called upon to make; as he hopes for His 
help, he declares the veracity of the evidence he 
shall give, and calls on himself the vengeance of 
God if his testimony should be false, f 

" The substance of the oath must always be the 
same, though the form in which an oath is taken 
varies in different countries, and according to dif- 
ferent forms of religion." " Christians are sworn 
on the New Testament, Jews on the Old Testa- 
ment, Mahometans on the Koran, and persons of 
other religions according to the form prescribed 
for that purpose by the religion they profess; 
Christians are sworn with their hats off — Jews 

* Queen's Eegulations, chap. vii. art. 7., p. 78. 
t 1 Phillips, 8. 
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with their hats on. Even among the different sects 
of Christians, there may be a variance in the man- 
ner of taking the oath ; a Scotch Covenanter, for 
instance, instead of kissing the book, as is done by 
other sects of Christians, holds up his hands, whUst 
the book lies open before him. Each witness, in 
short, swears in the particular form prescribed by 
his religion ; the only general rule that can be laid 
down upon the subject is, that the oath be such as 
the witness deems obligatory upon his conscience ; 
and it is expressly declared by the Statute 1 & 2 
Victoria, cap. 105., that, in all cases in which an 
oath may lawfully be administered, the party is 
bound by the path administered, provided it have 
been administered in such fonn and with such 
ceremonies as he may declare to be binding ; and 
that, in case of wilful false swearing, he may be 
convicted of perjury, in the same manner as if the 
oath had been administered in the form and with 
the ceremonies most commonly adopted. A wit- 
ness may be asked, after he is sworn, whether he 
considers the oath he has taken obligatory upon 
his conscience ; but, if he answer in the affirmative, 
his answer is conclusive, and he cannot further be 
asked whether there be any other mode of swearing 
more binding upon his conscience than that which 
has been used." * 

It was formerly the practice of our courts of law 
to reject the evidence of Jews and infidels ; it was 
found that a prohibition of such a nature materially 

* Archbold's Pleading and Evidence in Criminal Cases, 154. 
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affected the course of justice ; it is now usual to 
receive the evidence of aU persons of whatsoever 
creed, denomination, or sect, given on oath, or 
affirmation, or under such forms as they consider 
binding on their consciences. It is, however, in- 
dispensable that they should believe in the exist- 
ence of a Supreme Being, and in future rewards 
and punishments. To establish the incompetency 
of a witness, it is not sufficient to show that he 
holds crude and irrational ideas on points of re- 
ligion: it, must be made apparent, that he neither 
believes in the existence of God, nor dreads punish- 
ment hereafter, should he speak falsely : the proper 
time for questioning a witness on these subjects is 
before he is sworn, but he may not be interro- 
gated as to the particular tenets of his religion. 

" By the statutes 9 Geo. 4. cap. 32. sect. 1. and 
3 & 4 Geo. 4. cap. 49., a Quaker or Moravian, re- 
quired to give evidence in a criminal case, may, 
instead of taking an oath in the usual form, be 
permitted to make a solemn affirmation or declara- 
tion in these words : ' I, A. B. do solemnly, sincerely, 
and truly declare and affirm,' &c., which has the 
same force and eflfect in all courts of justice and 
other places where by law an Oath is required, as 
if such Quaker or Moravian had taken an oath in 
the usual form. And if any person making such 
affirmation or declaration shall be convicted of 
having wilfully, falsely, and corruptly affirmed or 
declared any matter or thing, which, if the same 
had been sworn in the usual form, would have 

D 
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amounted to wilful and corrupt perjury, every such 
offender shall be subject to the same pains, pe- 
nalties, and forfeitures to which persons convicted 
of wilful and corrupt perjury are subject. The 
same rule is now by statute 3 & 4 Will. 4., cap. 
82., applicable to the denomination of Christians 
called Separatists; and by statute 1 & 2 Vict, 
cap. 77., to any person who shall have been a 
Quaker or a Moravian ; it having been held that a 
person formerly a Quaker who had seceded from 
that sect on some point of doctrine, retaining their 
opinions on the unlawfulness of swearing, but re- 
fused to affirm under the forms given in the 
3 & 4 Will. 4. cap. 49- and 3 & 4 Will. 4. cap. 82., 
was not admissible as a witness in a criminal case 
on making the affirmation according to the 9 
Geo. 4. cap. 32."* 

♦ Archbold, 155. 
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CHAP. III. 

EVIDENCE. 

Evidence in general, — The best Evidence that can he had 
to he produced. — Written Documents^ how to he received 
in Evidence, — One Witness generally sufficient, — Case 
of Lieutenant W, Jonesy commanding H, M, S, " Race- 
horse,^^ — Prosecutor a competent Witness, — Mag conduct 
the Prosecution after giving his Evidence, — Ca^e of 
Captain Thompson^ of H, M, S, " Edgar ^ — Trial not 
to he postponed. 

We shall now endeavour to lay before the reader a 
brief outline of the rules by which our courts of 
law are governed in receiving and rejecting the 
evidence submitted in criminal cases : by these rules 
it is right that the members of naval courts-martial 
should be guided, for they have been established by 
the wisdom of ages,— their end being to obtain such 
true knowledge of facts as may enable the judges to 
administer justice with fairness to all parties. In 
a case, civil or criminal (not capital), if a verdict 
has been given where improper evidence has been 
received, a new trial is granted, and that even where, 
in the opinion of the Court, the jury might have 
beeii warranted in finding the same verdict upon 
the unobjectionable parts of the evidence, with- 

D 2 
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out having recourse to such parts as were irregu- 
larly admitted. In cases of conviction for capital 
offences, where by law there can be no second 
trial, the sentence is never carried into execution if 
improper evidence has been received. If it should 
be said the members of a naval court-martial are 
judges as well as jurors, we answer they are so un- 
doubtedly, but having performed their functions of 
judges in regulating their proceedings and deter- 
mining on the admissibility or rejection of evid.ence, 
their functions with respect to the facts, and the 
conclusion to be drawn from those facts, is pre- 
cisely the same with that of other jurors. The 
Law, and the Judge the organ of the Law, will not 
trust a jury, in a common case, to hear evidence not 
legally adduced or applicable to the charge ; and if, 
by mistake or inadvertence, they have heard what 
ought to have been excluded, a verdict founded 
on such materials is not permitted to stand or to 
be acted upon. And what is the reason for this 
anxious caution ? — because otherwise the verdict 
might be founded on prejudice excited by what 
ought not to have been heard, and not built, as it 
should be, upon the legitimate evidence in the case. 
We are not recommending or expecting that naval 
officers should be skilful lawyers : the observations 
here suggested appear to accord with the plainest 
rules of natural universal justice, unshackled, as it 
should be, by any technicalities. . 

No man will suspect that honourable and gallant 
officers, on whom the principal duty of prosecuting 
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is cast, frame their questions purposely with a view 
to influence the witness ; but the authority which 
belongs to their character and station, particularly 
where, as it must often happen, the witness is him- 
self a prisoner under accusation, appears strongly 
to recommend the adoption of the most unobjec- 
tionable mode of bringing the evidence before the 
Court. 

Evidence may be classed under the four follow- 
ing heads : — 

1. Confessions. 

2. Presumptions. 

3. Written Evidence. 

4. Parol Evidence. 

The prosecutor is bound to produce the best 
evidence that can be had to substantiate the charges 
against the prisoner. Should h6 bring before the 
Court only secondary evidence, he must explain 
the causes which prevent him from producing 
iprimary proofs of the guilt of the party accused. 
If a person were charged with writing a letter to 
his superior officer, containing expressions of dis- 
respect, and only a copy of the letter were sub- 
mitted to substantiate the fact, it would not be right 
to give judgment against the accused, unless it 
should be shown that the original document was 
lost or destroyed, or that it had been forwarded by 
the prosecutor to his superior officer and not re- 
turned. The authenticity of the copy must be 
proved. If the original document should be put 
in, it, or the signature attached to it, must be 

D 3 
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proved to be in the handwriting of the accused, or 
written by his direction : the delivery also should, 
if possible, be proved. It will be necessary to use 
the utmost caution in receiving copies of documents 
submitted as evidence ; and the Court should in- 
variably reject them when the originals might have 
been obtained : they should also carefully consider 
the reasons that may have induced the prosecutor 
to withhold the primary evidence, and the pro- 
bable disadvantage to the prisoner's defence by its 
non-production. 

At common law, one witness is sufficient in aU 
cases, except perjury ; and at courts-martial one 
witness, if the Court believe him, is sufficient 
to justify and support their sentence. But a 
court-martial could not, with propriety, proceed to 
inquire into the cause of the loss of a ship on the 
testimony of the Captain only. In 1777, the 
"Racehorse" sloop, commanded by Lieutenant 
William Jones, was captured by the rebels, and 
taken with her crew into Philadelphia. Lieutenant 
Jones was released ; but the men belonging to the 
sloop Were detained as prisoners. Mr. Cust, the 
solicitor of the Admiralty at that time, gave it as 
his opinion that a court-martial could not, with 
propriety, be convened to inquire into the parti- 
culars of the loss of the said sloop on the evidence 
of Lieutenant Jones, unsupported by other tes- 
timony. 

The prosecutor is a competent witness, and has 
always been admitted as such at courts-martial. 
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After giving his evidence it is not necessary that he 
should withdraw from the Court. * The practice, 
on all occasions, has been to permit him to continue 
to conduct the prosecution. The following is a 
copy of a letter from Mr. Greetham, acting as 
Judge Advocate at Portsmouth, to Mr. Secretary 
Stephens of the Admiralty, dated Jan. 7. 1789 : — 

" Captain Thompson, commander of his Majesty's 
ship ' Edgar,' being directed by their Lordships to 
assemble a court-martial for the trial of Mr. Charles 
Thackeray , Lieutenant of his Majesty's ship ' Thorn,! 
on several charges exhibited in a letter from Cap- 
tain W. Taylor her commander, to you, and among 
others, for going into the captain's cabin, when 
alone, at sea, and calling him ^ scoundrel and liar;' 
which Captain Taylor can alone prove ; and as Cap- 
tain Thompson apprehends that the Court may have 
a doubt of the propriety of admitting Captain 
Taylor to give his evidence, because he is the com- 
plainant, he has directed me to state the case to 
you, and to request you to move their Lordships 
to lay the same before such counsel as they shall 
think proper, for an opinion on the following ques- 
tions, viz. : — 

" Whether Captain Taylor's evidence, under the 
above-mentioned circumstances ought to be ad- 
mitted, or not ? and if it ought to be admitted, — 

" Whether, after he has been examined, as it is 
the custom of courts-martial to examine the wit- 

* Queen's Regulations, chap. VII., art. 8., p. 79. 
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nesses separately and apart from each other, he can 
be permitted to remain in the Court to conduct the 
prosecution ?" 

These questions were referred to Mr, Oust, who 
delivered the following opinion thereupon : — 

" The distinction between objections to the com- 
petency and objections to the credit of a witness 
has been long established, and in criminal prosecu- 
tion it is not a legal objection to the competency of 
a witness, or to the admissibility of his evidence, 
that he is the prosecutor, whatever objection to his 
credit may arise under the circumstances of the 
case. 

" The effect of the evidence, when admitted, and 
the mode of conducting the prosecution, must be 
left to the judgment of the Court. If this practice 
of courts-martial in examining the witnesses sepa* 
rately is so universal that it cannot he dispensed with 
in any case^ I suppose that some agent or attorney 
on behalf of the prosecutor may conduct the pro- 
secution, which is every day's practice in courts of 
law. 

" If any doubt should be conceived by the Judges 
of the Court on the propriety of receiving the evi- 
dence of a complainant, it may be proper to observe, 
that the rule which is universal in civil actions that 
a plaintiff cannot be admitted as a witness in his 
own cause, does not apply to criminal prosecutions, 
which are always to be at the suit of the Crown, 
and on the behalf of the public; and therefore 
objections from interest, or from want of other evi- 
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dence to confirm the testimony of a single witness, 
are objections only to the credit. 

" The trial should not be postponed on the ap- 
plication of either the prosecutor or prisoner on the 
ground that certain witnesses are not forthcoming, 
unless it be made apparent to the Court that such 
witnesses are material to substantiate or refute the 
charges ; that the party making the application has 
been guilty of no neglect in endeavouring to pro- 
cure their attendance ; and that, there is a proba- 
bility of his being able to insure their presence 
on the day to which he prays the trial may be post- 
poned ; otherwise, it would not be right to delay the 
proceedings. 

" If it is moved on the part of the prosecution 
in a case of felony to put off the trial on the ground 
of the absence of a material witness, who has not 
made a deposition before the committing magis- 
trate, the Judge will require an affidavit stating 
what points the witness is expected to prove, in 
order that he may form a judgment as to the 
witness being material or not." {Beg. v. Savage^ 
1 C. & P. 795.) 
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CHAP. IV. 

I. CONFESSIONS. 

t 

Evidence, — Confessions. — Not customary to call on the 
Prisoner to plead to the Charges, — A Confession can 
only affect the Person who makes it — Evidence of Con-- 
fession to be cautiously received. — Statements made to 
a Counsel or Attorney. — > Confessions need not be made 
upon Oath, 

It is not customary at naval courts-martial to call 
on the prisoner to plead to the charges preferred 
against him ; the defendant must be presumed to 
be innocent until the contrary be proved. A full 
and unqualified confession on the part of the ac- 
cused is perhaps the strongest evidence that can 
possibly be had to prove his guilt. No man would 
admit that he had perpetrated a crime which sub- 
jected him to punishment, unless he were really 
guilty; therefore, if a prisoner, in open Court, 
voluntarily confessed to the offences of which he 
stood charged, it would be competent in the Court 
to pronoimce judgment at once, without further 
evidence. Such confession on the part of a 
prisoner would, generally, be viewed as a mark of 
contrition, and the Court probably, in many cases, 
would pass a more lenient sentence than if the 
charges had been proved by the evidence of 
witnesses. 
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Confessions of crimes against the articles of war 
are of two kinds : Ist. When the prisoner in open 
Court admits that he is guilty of the offence of 
which he is charged; 2nd. When the prisoner 
confesses his guilt, or any fact which may tend to 
prove it to any other person, or assents to what is 
said in his presence, or hearing relative to a fact 
within his knowledge.* 

" No confession can be received as evidence, unless 
it be made voluntarily, and by the entire free will 
of the party accused. It may not be extorted by 
any promise of favour, or by menaces, or by undue 
terror. Thus, if it be said to the defendant, that it 
will be better or worse for him if he do or do not 
confess (2 East, P. C. 659.) ; or that what he says 
will be taken down, and used for him or against 
him on his trial {Reg. v. Drew, 8 C. & P. 140.) ; 
or even if a confession be procured by a threat, to 
take the defendant before a magistrate, if he do not 
give a more satisfactory account (JS. v. Thompson, 
1 Leach, 291.), or to send for a constable (R, v. 
Richards J 5 C. & P. 518.; Reg. v. Sheam, C. & 
Mar. 109.) ; or by saying, * tell me where the things 
are, and I will be favourable to you ; ' or * you had 
better tell me all you know ; ' or, * you had better 
tell me where you got the property ; ' or, * you had 
better split, and not suffer for them all ; ' or, ' it 
would have been better for you if you had told at 
first ; ' or, * I should be obliged if you could tell 
us all you know about it,' * if you will not, of course 

* Archbold, p. 116, 
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we can do nothing ; ' or, * anything you can say 
inyour defence we shall be ready to hear;' and 
a confession with a view and under the hope of 
being thereby permitted to turn Queen's Evidence, 
or of obtaining a pardon or reward, has been holden 
inadmissible. To exclude a confession made under 
the influence of a promise or threat, the promise or 
threat must be of a description which may be pre- 
sumed to have such an efiect on the mind of the 
defendant as to induce him to confess ; and there- 
fore an exhortation, admonition, promise, or threat, 
proceeding at a prior time from some one who has 
no concern in the apprehension, prosecution, or 
examination of the prisoner, but interferes without 
any authority, will not be sufficient to render a 
confession inadmissible. In a recent case it was 
stated that it is the opinion of the Judges, that 
evidence of any confession is receivable, unless 
there has been some inducement held out by some 
person in authority ; and that if a person not in any 
office or authority hold out to the accused party 
an inducement to confess, this will not exclude 
a confession made to that party: the inducement 
must refer to a temporal benefit, for hopes that 
are referrable to a future state merely are not 
within the principle which excludes confessions ob- 
tained by improper influence. The only proper 
question is whether the inducement held out to the 
prisoner was calculated to make his confession an 
untrue one ; if not, it would be admissible." * 

♦ Archbold, p. 111. 117. 
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" The circumstance that some deception has been 
practised in order to obtain a prisoner's confession, 
will not render it inadmissible in evidence." " Thus, 
when a prisoner asked the turnkey if he would put 
a letter in the post, and upon his promising to do 
so, gave him the letter; it was detained by the 
turnkey, and given in evidence as a confession. In 
another case artifice was used to induce a prisoner 
to suppose that some of his accomplices were in 
custody, under which mistaken supposition he made 
a confession ; and it was admitted in evidence. In 
another, when a constable, in order to extract a 
confession, assumed the prisoner's guilt, asking her 
how she came to poison her uncle, a confession 
made in answer was admitted." * 

A confession cannot affect any one but the per- 
son who made it ; but the dying declarations of an 
accomplice were holden by the Judge to be good 
evidence against the principal; and the majority 
of the Judges were of opinion that this evidence 
would of itself be sufficient to convict, although the 
testimony of the accomplice, if living, would not, 
unless corroborated by other evidence, f 

Although a person should while in a state of 
drunkenness make a confession, it would not, on 
that account, be inadmissible ; but the Court would 
decide as to the weight which a statement made in 
such a circumstance ought to carry with it. 

Evidence of confession should be very cautiously 
received and carefully considered : it should always 

* 1 Phillips, 405. t Archbold, 122. 
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be borne in mind the proneness that people have 
to exaggerate statements respecting crimes of great 
magnitude ; the almost impossibility of repeating 
the exact expressions of the party confessing ; the 
probability that the words selected by the witness 
might have a different meaning to that which the 
prisoner intended to convey in his own statement ; 
the likelihood of mistakes arising from defective 
memory; and the fact, that in the case of a con- 
fession not being made in the presence of a third 
party, the witness is not deterred from speaking 
falsely by any dread of the penalties awarded for 
the crime of perjury. 

Statements made to a counsel, attorney, or so- 
licitor, engaged in the trial, cannot be used as 
evidence in a court of justice ; but they may be 
examined as to facts within their knowledge with 
which they have become acquainted, otherwise than 
from any confessions or admissions made by the 
accused to them in their professional capacity. 

It is not necessary that a confession of a party 
accused should be made upon oath to authorize the 
Court in receiving it in evidence against him. 
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n. PRESUMPTIONS. 



Evidence. — Presumptions, — Presumptions in Law. — Sir 
Mathew Hale on Presumptive JEvidence. 

FBESUMPnYE evidence means the relation of facts 
not precisely of the matter in issue, but of such a 
nature as may reasonably lead the jury to a correct 
elucidation of the acts and intentions of which the 
defendant stands charged. 

Thus, if a man have a quarrel with another, and 
threatens his life, and shortly afterwards meets 
him in a wood and knocks his brains out with a 
stick, and it subsequently be proved that the stick 
in tie possession of the defendant had marks of 
blood on it, and from the appearance of the wound 
it was probable that such a weapon had been used 
to inflict it ; then, in the absence of satisfactory ex* 
planations on the part of the prisoner, a jury might 
reasonably infer that the deceased had met his 
death by the hand of the accused, and would, in 
all probability, convict a man on such evidence. 
Presumptive evidence should be admitted and con- 
sidered in proportion to the difl&culty of substan- 
tiating the facts in issue by direct evidence. 

The disgusting crimes specified in the twenty- 
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ninth article of war would generally be proved by 
circumstantial evidence ; for the perpetrators would 
select such time and place for the committal of 
their atrocities as would render it almost impossible 
to prove the facts by direct evidence. 

If goods be stolen and found within a reasonable 
time in the possession of a party not the rightful 
owner, it may be inferred that he was the person 
who stole them. 

" No person is to be required to explain or con- 
tradict until enough has been proved to warrant a 
reasonable conclusion against him in the absence of 
explanation or contradiction ; but when such suffi- 
cient proof has been given, and the nature of the 
case is such as to admit of explanation or contra- 
diction, human reason cannot do otherwise than 
adopt the conclusion to which the proof tends, if 
no explanation or contradiction is offered. * 

There are several presumptions in law, viz. : — 

1. A defendant is deemed innocent until the 
contrary be proved. 

2. Every man contemplates the probable conse- 
quences of his acts, and is therefore responsible for 
them. 

3. When an act is done injurious to an indi- 
vidual, malice is presumed in the person com- 
mitting the act. 

4. Killing is considered murder, until accident or 
necessity be proved by the defendant. 

Sir Mathew Hale lays down two rules necessary 

* 2 PhiUips, 436. 
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to be observed with regard to circumstantial evi- 
dence : — 

1st. Never to convict a man for stealing the 
goods of a person unknown, merely because he 
will give no account how he came by them, unless 
an actual felony be proved of such goods. 

2nd. Never to convict any person of murder, or 
manslaughter, till at least the body be found, on 
account of two instances he mentions, when per- 
sons were executed for the murder of others who 
were then alive, although missing.* 

* ArQhbold, 124, 
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CHAP. VL 

III. WRITTEN EVIDENCE. 

Evidence, — Written Evidence. — Written Documents to be 
placed before the Court entire. ^^ Written Evidence to be 
.produced whenever it can be had. — Acts of Parliament 
printed by the QueerCs Printer allowed as Evidence. — 
Prosecutor and Prisoner entitled to call on each other to 
produce documentary Evidence. 

It is not competent in either party to extract a 
particular passage from any letter or writing to be 
used as evidence: the document must be placed 
before the Court entire. Papers written or signed 
by the prisoner may be used against him, and re- 
ceived in evidence as admissions on his part. 

Whenever written evidence can be had to sub- 
stantiate a fact, it must be produced, and oral 
evidence should not be allowed in lieu thereof. If 
it be necessary to examine a witness on a letter 
supposed to have been written by him, he must be 
asked whether it is in his handwriting, and if he 
acknowledge it, he cannot be questioned as to its 
contents ; but the letter must be read and put in 
evidence ; and the opposite party has a right to use 
it to frame his questions in the cross-examination. 
Copies of Acts of Parliament and the Articles of 
War, purporting to be printed by the Queen's 
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Prmter, are aUowed as evidence of such acts and 
articles. 

A prosecutor may call on tlie prisoner to pro- 
duce certmn documents in his possession, — such 
as orders, instructions, &c., — and -which may be re- 
quired as evidence to substantiate the charges. If 
the prisoner refuse to produce the original papers, 
the prosecutor may adduce parol evidence of their 
contents, and exhibit properly authenticated copies 
of such originals. So, also, the prisoner may re- 
quire from the prosecutor such documents in his 
possession as may be considered necessary for the 
defence ; and in the event of their beiag refused, he 
has the same privilege as the prosecutor of re- 
sorting to parol evidence aud copies. 



1 . 
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CHAP. VIL 



PAKOL EVIDENCE. 



Evidence, — Parol Evidence, — Mtist be of Facts within 
the personal Knowledge of the Witness, — In Matters of 
Science, — Idiots and Lunatics, — Persons deaf and 
dumb, — Infants, — Witness not to be rejected on the 
Ground of Crime or Interest, — Evidence of Accomplice 
admissible, — Lord Chief Justice Holt on the Evidence 
of Accomplices, — Husband and Wife, — Persons coha^ 
biting together y but not married, — Witness not -bound to 
criminate himself, — In what Cases hearsay Evidence may 
be received, — Dying Declarations, — Evidence of sedi-^ 
tious Speeches. 

Parol evidence cannot be received where there is 
written evidence to prove the facts in issue. 

Parol evidence cannot be received of anything 
which is not within the personal knowledge of the 
witness: he must depose to facts that occurred 
within his presence or hearing; but in a matter 
of science a person may be called to prove the 
probable result of certain facts already proved.* 

An idiot is not allowed to giv^ evidence ; neither 
is a lunatic, unless during a lucid interval. A 
person who is deaf and dumb may give evidence 
through a sworn interpreter who understands his 

* Archbold, 142. 
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signs. An infant may be examined, provided he 
understands the sanctity and obligation of an oath. 
By the statute 6 & 7 Vict. cap. 85. sect. 1., it is 
provided that no person oflTered as a witness shall 
be excluded by reason of incapacity from crime, or 
' interest, from giving evidence, either in person, or 
by deposition, according to the practice of the 
Court, on the trial of any issue found, or of any 
matter or question, or any inquiry arising in any 
suit, action, or proceeding, civil or criminal, in any 
court, or before any judge, jury, sheriflF, coroner, 
magistrate, or person, having by law, or by consent 
of parties, authority to hear, receive, and examine 
evidence; but every person so offered may and 
shall be admitted to give evidence on oath, or so- 
lemn affirmation, in those cases wherein affirmation 
is by law receivable, notwithstanding that such 
person may or shall have an interest in the matter 
in question, or in the event of the trial of any issue, 
matter, question, or inquiry, or of the suit, action, 
or proceeding in which he is offered as a witness, 
and notwithstanding that such person offered as a 
witness may have been previously convicted of any 
crime or offence.* 

The evidence of an accomplice is admissible, even 
although he should avow himself to have partici- 
pated in the crime of which the prisoner stands 
charged ; but the Court should hesitate to convict 
under such evidence unless it be supported by other 
testimony. It must here be remarked that the dis- 

• Archbold, 143, 144. 
B 3 
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tinction ' between a legal witness and a good one 
is a question for the members of the Court to de- 
cide, which every man will do according to the best 
of his judgment. Lord Holt, speaking of the evi- 
dence of accomplices^ said, " Conspiracies are deeds 
of darkness as well as of wickedness, the discovery 
whereof can properly come only from the conspi- 
rators themselves ; and the evidence of accomplices 
has been allowed good proof in all ages, and they 
are the most proper witnesses, for otherwise it is 
hardly possible, if not altogether impossible, to have 
a full proof of such secret contrivances." * 

In some cases where the privacy of the offence 
renders it difficult of proof, it may be necessary to 
permit one of the offenders to be an evidence for 
the prosecution, on the express or implied condi- 
tion that if he make a full and complete discovery 
of the particulars of the matter under investigation 
he shall not himself be subject to prosecution on 
account of the crimes he may have committed in 
connection with *the prisoners. If the accomplice 
fail to make a fair and perfect disclosure, he loses 
his claim to protection, and remains liable to be 
tried and punished. Although in a strictly legal 
point of view, the evidence of an accomplice is 
alone sufficient to warrant a conviction, the just 
and mercifiil practice in criminal courts is not to 
convict a prisoner unless such evidence be con- 
firmed by other and less objectionable testimony. 

A husband may not give evidence in a case af- 

• I PhiUips, 27. 
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fecting his wife ; neither may a wife give evidence 
in a case affecting her husband : there are a few 
exceptions to these rules, but they are immaterial 
in the cases likely to be brought under the cogni- 
zance of courts-martial. Parties cohabiting to* 
gether, but not actually married, are competent 
witnesses for or against each other. Evidence of 
relations (except husband and wife) for or against 
each other is admissible. A witness is not bound 
to give evidence that may criminate himself : whe- 
ther or not it will have that tendency is a question 
for the decision of the Court ; and while guarding 
the witness in this privilege which the law allows 
him on the principle of self defence, they must be 
careful that he does not assert his right to the de- 
triment of justice : they must be satisfied that the 
probable answer to the question proposed would 
subject him to a prosecution ; and he cannot be 
permitted to withhold his evideno^ on the ground 
that his private interests are likely to suffer by the 
testimony he is called upon to *give. A witness 
cannot be compelled to make disclosures which 
would be prejudicial to public interests. 

An infant of any age may be a witness, provided 
such infant appear to understand the nature and 
moral obligation of an oath : an objection to the 
evidence of an infant must be on the ground of a 
want of understanding, not of age. 

It has been before remarked that parol evidence 
cannot be received of anything which is not within 
the personal knowledge of the witness : there are, 

jg 4 
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however, some few exceptions to this nile which 
it would be well for members of naval courts- 
martial to bear in mind. We shall endeavour in 
the first instance to show what is meant by hear- 
say evidence, and, secondly, in what cases it would 
be right to admit its production* 

Hearsay evidence is when the witness relates 
circumstances not within his immediate knowledge, 
but from information he has gained from another 
party: the production of papers which the wit- 
ness recognizes to be in the handwriting of a par- 
ticular person is called hearsay evidence, for the 
term may be applied both to that which is written 
and that which is spoken.* 

If a person were charged with endeavouring to 
make a mutinous assembly, and letters were found 
in his possession, or in his handwriting, containing 
matter relative thereto, such letters would be re- 
ceived as good evidence to prove the guilt of the 
accused. 

The statements of a dying person, provided he 
knew himself to be dying at the time he made 
them, are good evidence ; but this rule can only 
apply where the death of the party is the subject 
of the charge : it could not be received to substan- 
tiate the proof of any other crime but murder.f 

" The preUminary inquiry before dying declara- 
tions can be received in evidence is, whether the 
deceased * apprehended that he was in such a state 
of mortality as would inevitably oblige him soon to 

• 1 Phillips, 185. t 1 Archbold, 114. 
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answer before his Maker for the truth or falsehood 
of his assertions. In arriving at a conclusion 
upon this inquiry, as to the admissibility of the 
proposed evidence, it is not necessary that the 
deceased should have explained by any expressions, 
whether he thought himself likely to live or die. 
In Woodcock's case it was deemed sufficient to give 
credit to the declarations, that the deceased had 
been mortally wounded, and was in a condition 
which rendered almost immediate death inevitable ; 
and that she was thought by every person about 
her to be dying. It was considered a proper 
inference from such circumstances, that she must 
have felt the hand of death, and must have con- 
sidered herself as a dying woman. The same 
doctrine was held in John's case, the court being 
of opinion, that if it might reasonably be inferred 
from the wound, or state of illness of a dying 
person, that he was sensible of his danger, his 
declaration would be good evidence. 'And in 
Bex V. Bonner^ Patteson, J., said that it is not 
necessary to prove expressions of apprehension of 
immediate danger." * 

The dying declarations of a person who ex- 
pressed an opinion that he would recover, could 
not be held as good evidence. 

Evidence of what the prisoner said within the 
hearing of the witness is admissible, as direct or 
original evidence, and must not be confounded with 
hearsay evidence. If a body of men conspire to 

♦ 1 Phillips, 284. 
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cany out an nnlawful act, and one of them commit 
an offence either in action, or by speaking, or 
writing, in furtherance of the ends for which the 
conspiracy was formed, the whole are in the eyes of 
the law equally guilty.* Evidence of seditious 
speeches made in the meetings of the conspirators 
would be received not only against the speakers, 
but agunst all who were connected with the 
conspiracy. 

• 1 PhillipB, 199. 
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EXAMINATION OF WITNESSES. 

Examination of Witnesses. — Prosecutor not to address the 
Court on the Matter in issue. — Rules to he observed in 
the Examination of Witnesses. — Witness not to read his 
Evidence. — May refresh his Memory by referring to 
Notes or to the Ship^s Log-Book. •— Rules for the CrosS' 
examination of Witnesses. — Object of cross^xamining 
a Witness. — Party not to be permitted to discredit his 
own Witness by general Evidence. — Credit of a Witness 
may be impeached by the opposite Party. — Evidence of 
Seamen should not be rejected on slight Grounds. — 
Opinion of the Law Officers as to the proper Mode of 
Proceeding when the Evidence does not ccffect one or more 
of several Persons included in the same Charge. — -4/^" 
davits from Witnesses who refuse to attend personally not 
to be received in Evidence. — letters and Certificates 
produced by the Prisoner in his Defence. 

At naval courts^martial it is optional with the 
Court to allow the prosecutor to make a statement 
with reference to the matter in issue. Except in 
particular cases, it is generally refused, and after 
the preliminary forms of the Court have been com- 
plied with, it is usual to proceed at once to examine 
the witnesses in support of the charges on which 
the prisoner is to be tried. 

The degree of faith to be attached to the testi- 
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mony of a witness, will of course depend upon the 
means he has had of obtaining a correct knowledge 
of the circumstances which he is called upon to 
substantiate ; his veracity, general character, dis- 
interestedness in the issue, and freedom from 
prejudice against the accused ; these will be judged 
of by the members of the Court, and every man 
will place such reliance on the evidence as in his 
own conscience he believes it to deserve. 

There are two rules which the members of naval 
courts-martial should be particular in enforcing in 
the direct examination of witnesses : — 

1st. Never to allow questions to be put to a 
witness, the answer to which cannot bear directly 
on the matter in issue. 

2nd. Nor questions which by their purport evi- 
dently suggest the answer which the prosecutor 
desires to elicit. To the latter rule there are a 
few exceptions : — To identify a person whom the 
witness has already described, the person may be 
pointed out to him, and he may be asked in direct 
terms if he be the person meant to contradict a 
fact stated by a previous witness. In some cases 
where the witness appears to be prejudiced against 
the party who called him, the Court will allow 
leading questions to be put. Immaterial questions, 
which are introductory to others that are material, 
may, at the discretion of the Court, be asked in di- 
rect terms.* A witness may not be allowed to 
read his evidence, but he may refer to notes, to 

* Archbold, 163. 
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refresh his memory ; but the notes must have been 
made by himself, or in his presence, and he must 
swear to their being correct. ♦ So, also, a ship's 
log, or other public books and papers, may be 
shown to a witness, to recall to his knowledge facts 
which require to be proved ; but he must swear to 
the correctness of the particulars which may there- 
by be brought to his recollection. Copies of docu- 
ments may not be shown to a witness for the above 
purpose, unless the same were made in his presence, 
and he, of his own knowledge, knows them to be 
correct. The opposite party has a right to inspect 
any notes or documents used by the witness, and 
he may cross-examine him upon them, f K a ques- 
tion proposed be objected to, the opinion of the 
Court must be taken, and the question admitted or 
rejected as the majority shall decide. J . . 

When the direct examiination is concluded, the 
witness niay be cross-examined by the Court and 
the opposite party. In the cross-examination, 
leading questions may be put to the witness ; that 
is to say, questions may be framed so as to lead 
directly to the testimony required, but not so as to 
suggest the very expressions which the party ex- 
amining wishes to elicit. Except in particular 
cases, it is not usual to cross-examine witnesses 
who give evidence only as to character ; neither is 
it custoniary to cross-examine a witness who is 
called merely to support some immaterial fact. 

♦ Archbold, 164. f I^i^- 166. 

X Queen's Eegulations, chap. vii. art. 8., p. 79. 
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The Coart should insist on the cross-examination 
being confined to such points as may bear on the 
matter in issue* 

A witness, after being sworn, may be cross- 
examined, notwithstanding that the party by whom 
he was called should decline to put any questions 
to him. 

If the party calling a witness refuse to examine 
him, after being sworn, and the opposite party 
cross-examine him, the former cannot be allowed to 
put any question to the witness ^which does not 
arise directly from the matter eUdted by the cross- 
examination. 

The object of cross-examining a witness, is to 
render his evidence more complete, — to lead him 
to certain points withm his knowledge, which he 
may not have clearly explained, — or to show by 
collateral circumstances that his evidence does not 
convey the truth and the whole truth. It is 
scarcely to be expected in a lengthy examination, 
that the statements made by a witness should agree 
in every minor particular ; in fact, if such were the 
case, it might rather weaken the evidence, for it 
would lead us to infer, that it had been studied 
with a view to favour one or the other party. It 
is impossible, however, to lay down any rules for the 
guidance of jurors on this all-important subject ; 
the degree of intelligence which the witness ap- 
peared to possess, his demeanour before the Court, 
his tone of voice, and his apparent freedom from 
prejudice for or against either of the parties con- 
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cemed in the trial, would go far in directing the 
Court as to the faith which his testimony deserved. 

^^ A party will not be permitted to discredit his 
own witness by general evidence. * This,' says Mr. 
Justice BuUer, ^ would enable him to destroy the 
witness if he spoke against him, and to make him a 
good witness if he spoke for him, with the means in 
his hand of destroying hb credit if he spoke against 
him.' The meaning of this rule is, that a party, 
after producing a witness, cannot prove him to be 
of such a general bad character as would render 
him unworthy of credit. 

^^ But if a witness state &cts against the interest 
of the party that called him, another witness may 
be called by the same party to disprove those facts ; 
for such facts are evidence in the cause, and the 
other witness is not called directly to discredit the 
first, but the impeachment of his credit is inci- 
dental only, and consequential. The object of such 
evidence is to correct some supposed misstatement, 
or to rectify an error ; and if such evidence were 
to be excluded, the consequences would be most 
injurious to the administration of justice, as well in 
criminal as in civil cases." * 

But the credit of a witness may be impeached by 
the opposite party, either on the cross-examination, 
or on evidence adduced specially for that purpose. 
The question whether from the knowledge a witness 
has of a certain person, he considers him to be 
worthy of belief on his oath in a court of justice, 

• 2 Phillips, 448. - 
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would be a proper question. But it would not be 
right to examine a person as to particular facts, 
except to show that the witness whose credit is im- 
peached has formerly made a diflferent statement 
respecting the miatter under investigation to that 
which he has made to the Court. 

" If a witness on being questioned whether he 
has not been guilty of a felony or of some infamous 
offence, deny the charge, the party against whom 
the witness has been called will not be allowed to 
prove the truth of the charge : such evidence is not 
admissible, either for the purpose of contradicting 
or of discrediting him. This principle has been 
established by many cases of great authority. In 
the case of Rookwood, who was tried for high trea- 
son, the point was considered as too clear for argu- 
ment : — ' Look ye,' said Lord Chief Justice Holt, 
' you may bring witnesses to give an account of the 
general tenor of the witness's conversation; but 
you do not think that we will try at this time 
whether he be guilty of robbery.' And on the trial 
of Layer for high treason, Lord North and Grey 
being called on behalf of the prisoner to give a 
• report of the character which one of the witnesses 
for the prosecution had given of himself much to 
his disadvantage ; the Lord Chief Justice Pratt 
said to the prisoner's counsel, — ' You know what 
the rule of practice and evidence is, when objec- 
tions are made to the credit and reputation of the 
witness : you cannot charge him with particular 
offences, for if that were to be allowed, it would 
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be impossible for a man to defend himself. You 
are not to examine to particular facts, to charge 
the reputation of any i?vitness, but you are to ask 
in general, what is his character and reputation.' 
And in summing up the case to the jury the Chief 
Justice said, * The reason why particular facts are 
not to be given in evidence to impeach the character 
of the witness, is that, if it were permitted, it 
would be impossible for that witness, having no 
notice of what will be sworn against him, to come 
prepared to give an answer to it ; and thus the 
character of witnesses might be vilified, without 
having an opportunity of being vindicated.' " * 

It will frequently be found that seamen are averse 
to giving evidence which may operate to the pre- 
judice of their officers : it is oftentimes a work 
requiring much patience and ingenuity to extract 
from them facts to substantiate charges against 
their superiors. But however blamable in a moral 
point of view such conduct may be, it would 
scarcely warrant us in altogether rejecting the evi- 
dence of such witnesses : the character of the men 
must be considered, their position in life, which 
leads them constantly to look up to their officers 
for counsel and direction : their desire to shield the 
officers may be viewed as the consequences of a 
generous but uncultivated mind, rather than as a 
proof of indifference to the obligations and sanctity 
of the oath by which they are bound. 

Upon the indictment of several persons on the 

* 2 Phillips, 431. 
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same charge, if there should be no evidence to 
implicate one of the party, the Court should, on the 
application of any of the other prisoners to that 
effect, proceed to the acquittal of the one against 
whom nothing is proved, in order that he may be 
enabled to give evidence for such of the prisoners 
as may think fit to call him* 

On the 18th of September, 1792, William Mus- 
pratt, Haywood, Morrison, Milward, Barkitt, Elli- 
son, Coleman, Norman, Mackintosh, and Byrne, 
were tried by court-martial, for mutiny on board 
His Majesty's ship " Bounty f the six former were 
sentenced to suffer death, the four latter were 
acquitted. 

William Muspratt, being called on for his defence, 
delivered a written paper to the Court, which was 
read by the Judge Advocate as follows: — 

" It is every day's practice in the criminal courts 
of justice in the land, when a number of prisoners 
are tried for the same facts, and the evidence does 
not materially affect some, for the Court to acquit 
those that are not affected, that the other prisoners 
may have an opportunity to call them, if advised 
so to do. I beg to have the opportunity of calling 
Byrne and Norman.'' 

The Court withdrew, and came to the following 
resolution : " The Court is of opinion that they 
cannot depart from the usual practice of courts- 
martial, and give sentence on any particular pri^ 
soner until the whole of the defences of the prisoners 
are gone through." 
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The several opinions of his Majesty's Attorney 
and Solicitor-General, and counsel for the affairs of 
the Admiralty was requested, — " Whether there 
is any objection to the carrying the sentence of the 
said court-martial into execution so far as respects 
1 ' William Muspratt ? '' 

Opinion of Sir John Scott 

" I am humbly of opinion, that the circumstances 
of this case do afford an objection to the carrying 
the sentence of the court-martial into execution, 
as far as it respects Muspratt, at least tUl the 
opinion of his Majesty's Judges shall have been 
obtained upon the question whether his application 
to have the sentence of the court-martial pro- 
nounced upon the prisoners whose testimony was 
represented to be material to the establishment of 
his innocence, in order that they might be rendered 
capable, if acquitted, of giving their testimony in 
his behalf, ought not to have been granted. It is 
certainly usual in criminal cases, in order to give a 
prisoner the benefit of such testimony, the credit 
of which, when given, the Court judges of, to direct 
previous acquittals of other innocent prisoners, in- 
dicted at the same time, in order to enable them, 
to give that testimony. And I apprehend this 
would obtain in capital cases. I do not observe 
that the terms in which the court-martial has ex- 
pressed its judgment upon the application made in 
behalf of this prisoner clearly imports that this is 

not the practice of courts-martial ; though I must 
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understand the Court to mean to assert that it is 
the practice of courts-martial not to give sentence 
on any particular prisoner till the whole of the 
evidence (as well as the defences) on behalf of all 
the prisoners is gone through. Whether that prac- 
tice is collected from the mere fact that such ap- 
plications on behalf of prisoners have been so 
unusual that no instances are remembered of them, 
or from the habit and usage of rejecting such ap- 
plications, such having been made and rejected, it 
may be very material to inquire before it can be 
determined that there has been such a practice in 
courts-martial to exclude this evidence as would 
form the laws of such courts that it should be re- 
jected. And I think the prisoner might reasonably 
be thought entitled to have the opinion of his 
Majesty *s Judges upon the effect in law of the prac« 
tice, if proved, to reject such applications whenever 
they have in fact been made. If such a practice 
has obtained so generally as to make it a rule of 
proceeding and of law in ship courts to reject 
such applications, it is a consideration deserving of 
great attention, but not falling within the meaning 
of the questions proposed to me, — How far, if a case 
exists in which a prisoner has made admissions, 
which he has made by advice given under a mis- 
taken notion of the rule of proceeding, and has 
suffered by those admissions, and by the rule of 
proceeding has been deprived of the evidence which 
would have a general tendency to establish his 
innocence, and to give those admissions the same 
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tendency, the harshness of the rule should, or 
should not, be corrected by the application of 
mercy to such a case. 

" I have humbly presumed to refer to the opinion 
of his Majesty's Judges, because it appears to me, 
that in a case affecting the life of the subject, it is 
usual to give the subject the protection he can find 
only in their wisdom, and because in such a case 
it must be most satisfactory to the public, and to 
those who are to direct or suspend the execution 
of a sentence, to look to that wisdom for a solution 
of any doubts which can be stated respecting the 
legality of directing the execution of it." 

Opinion of Mr. Brodrich 

" It has certainly been a common practice in 
courts of law, where several persons are accused 
of the same offence in one indictment, to direct an 
immediate acquittal of those against whom no evi- 
dence at all shall have been given, because the 
other prisoners are not to be prejudiced by a wrong 
indictment having been preferred. For the same 
reason, I should humbly submit that persons ac- 
cused before a court-martial, if the articles are 
totally unsupported by any proofs, ought to be dis- 
charged, if, by their discharge, the other prisoners 
will be enabled to establish their innocence. The 
case of William Muspratt appears to me to deserve 
great consideration on that account ; for if the pri- 
soners Norman and Byrne appeared to be entirely 
innocent of the offence imputed to tiem, it must 
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appear a great hardship to deprive Muspratt of 
their evidence. I conceive that the practice which 
has been referred to obtains only in cases where 
the charge against the prisoners who are acquitted 
is unsupported by any evidence whatever ; for it is 
not in the power of one prisoner to take the opinion 
of the Court upon the charges respecting other 
prisoners upon a doubtful case ; and the propriety 
of denying the application will not depend upon an 
eventual acquittal. But in the present case, if the 
prisoners Norman and Byrne appeared clearly in- 
nocent to the Court, when the application was 
made, I am humbly of opinion, that the Court 
might have pronounced the sentence of acquittal 
immediately; and inasmuch as Muspratt has lost 
the advantage which he would, in that case, have 
reaped from their testimony, it might be proper 
for the Lords Commissioners of the Admiralty to 
interfere on his behalf in obtaining the royal 
mercy." 

Opinion of Sir A. Macdonald. 

" It happens not unfrequently in the courts of 
common law, that the judge, when no evidence 
upon which a conviction can legally follow is given 
against one or more of the prisoners charged in the 
same indictment with being concerned in the same 
offence, recommends it to the jury, if they see the 
evidence in the same Ught^ to acquit such prisoners, 
before the others enter on their defence ; and this 
may happen from the suggestion of any of the 
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prisoners ; but in all cases I humbly apprehend, 
that it depends upon the sound discretion of the 
judge, whether he will take the sense of the jury 
upon particular prisoners, according as he shall 
think that there is or. is not any evidence given 
against them, which ought to be left to the jury ; 
or according as he shall be satisfied from the nature 
of the case that nothing can arise in the course of 
the defence of the other prisoners, which may 
affect those upon whom it is proposed to decide in 
the first instance ; when, for example, the prose- 
cutor has been manifestly misled by appearances, 
or where it is obvious that some were involved in 
the indictment, for the purpose of disabling them 
from being witnesses, and the like. But if there is 
any evidence on which the jury can deliberate, and 
which may receive confirmation by going through 
the whole case, I apprehend the judge would proceed 
to go through with the whole. In the present 
case, the fact of Byrne and Norman having con- 
tinned on board of the " Bounty," was primd facie 
evidence of their guilt ; how far this primd facid 
evidence of their guilt was done away before the 
petitioner was called upon to make his defence, 
can only be known to the court-martial. The in* 
convenience, at least, of such a right existing as 
that on which the petitioner seems to rely, may 
appear from supposing that his application had 
been complied with, and Byrne and Norman had 
been acquitted: yet from the examination and 
cross-examination of witnesses in the course of the 
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prisoner's defences/ their guilt li ad been established. 
This is a possible case, and may serve to show the 
difficulty of conceiving the practice of the courts of 
common law to rest on any other foundation than 
the discretion of the judges, guided by all the cir* 
cumstances of the case, as it shall seem to him that 
the justice of the case will or will not be best 
attained by deciding upon all collectively, or upon 
some separately. The usage and practice of the 
navy, as stated by the court-martial, will be ma- 
terial to be ascertained if their Lordships resort to 
the Judges (as I humbly conceive they will), as that 
may supersede any consideration of what passes in 
their own courts." * 

♦ ^ 

It is sometimes attempted to lay before the Court 
affidavits from witnesses who refuse to attend per- 
sonally ; these should invariably be rejected, on 
account of the obvious injustice to the opposite 
party, who would be deprived of his right of cross- 
examination ; besides, the affidavit might embrace 
only a part of the transaction within the knowledge 
of the deponent and not contain, as his oral evidence 
would require to do, ^^the whole truth ;^^ and even 
supposing . the deposition to purport to be "the 
truth, and the whole truth," still, for the reason 
first mentioned, and from its not being the best 
evidence that can be adduced (for of course the 
personal examination of the witness before the Court 

♦ The case of WiHiam Muspratt was referred to the Judges, 
and in consequence of their opinion he was pardoned. 
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would be better), it should not be received. This 
rule must not be supposed to apply to letters and 
certificates as to character used by the prisoner : 
they cannot, in fact, in their nature be considered 
as evidence, notwithstanding they are received by 
the Court, and entered on the minutes ; and although 
they may not bear directly on the matter in issue, 
the Court, having no reasonable doubt of their 
authenticity, might view them sometimes as a 
ground for mitigation of punishment, and sometimes 
as a proof of such continued rectitude of conduct as 
to render it highly improbable that the prisoner 
could have committed the offence wherewith he 
stands charged. Evidence as to character in order 
to guide us in arriving at a conclusion as to the 
guilt or innocence of the prisoner, should, of course, 
bear on the subject-matter of the charge; for 
instance, if a man accused of cowardice produced 
testimonials from various officers under whom he 
had served, certifying to his gallant conduct on 
several occasions, we should reasonably doubt the 
truth of the accusation, for it is difficult to suppose 
that a man habitually brave for years would sud- 
denly forfeit his honour by a betrayal of fear ; but 
if he merely adduced proof of general rectitude of 
conduct, it would be no answer to the charge, and 
could serve only as a ground for praying the 
leniency of the Court. 
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pbisoner's defence. 

Mode of Proceeding when all the Evidence on the Part of 
the Prosecution has been heard* — Prisoner may avail 
himself of the Assistance of Counsel. — Mode of Proceed" 
ing when the Defence has been read. — Prosecutor not to 
call Witnesses after the Prosecution is closed, — Court 
may call Witnesses^ but not as to any new Fact. — 
Prisoner may address the Court after examining Wit' 
nesses in his Defence. — Witnesses not to be examined 
within hearing of each other. — Captain of the Ship to 
which the Prisoner belongs generally conducts the Pro^ 
secution. 

As soon as all the evidence on the part of the pro- 
secution has been heard, the prisoner should be 
called upon for his defence : the Court will gene- 
rally grant the indulgence of an adjournment for a 
reasonable time, to enable him to prepare the same. 
On reassembling, the witnesses and audience should 
be admitted, and the defence, if a written one, read 
by the prisoner, or, if he request it, by the Judge 
Advocate. It may here be remarked, that although 
a prosecutor or a prisoner at a naval court-martial 
may avail themselves of the assistance of counsel, 
it is not customary to permit them to address the 
Court, or in their own person, to examine, or cross 
examine, witnesses : their duties ought to be con- 
fined to suggesting to their clients such course as 
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they may deem to be most advisable. No person 
should be suffered to become the adviser of a wit- 
ness under examination upon any pretence what- 
soever. 

The reading of the defence, together with such 
testimonials as to conduct, &c., as the prisoner may 
lay before the Court, being finished, the witnesses, 
except the one whom it is intended to examine first 
on the part of the defence, should be ordered to 
withdraw out of court. The examination in chief 
and the cross-examination should then proceed as 
in the case of the prosecution. If in the cross- 
examination any new matter should be brought be- 
fore the Court, the witness may be re-examined by 
the party who first called him in order to explain 
such new matter. 

The prosecution having closed, it would not be 
right to permit the prosecutor to call witnesses to 
disprove any part of the evidence adduced by the 
prisoner : this he must endeavour to do by cross- 
examination : if such a course were allowed, the trial 
would be prolonged to an inconvenient period ; but 
the members of naval courts-martial are, -by the 
Queen's regulations, authorised, at any period of the 
inquiry, to call, recall, and examine such witnesses 
as they may deem necessary for the furtherance of 
justice. But no such witnesses are to be examined 
as to any new fact. Therefore, if they have reason 
to believe that the testimony of a witness does not 
convey the truth, and the whole truth, of the cir- 
cumstances to which he deposes, it is competent in 
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them to receive the evidence of other parties, even 
although it should bear directly against the prisoner. 

At the conclusion of the examination of the wit- 
nesses for the defence, the Court, on the application 
of the prisoner to that effect, will, if they think it ex- 
pedient, permit him to comment upon the evidence 
which he has brought before them, or urge any 
matter in his justification which he may have 
omitted in his first address. But it is not usual 
to allow the prosecutor the privilege he would have 
in the courts of common law of making a reply. 
Here we observe that the members of courts-mar- 
tial, however deficient they may, at times, have \ 
shown themselves to be in knowledge of the tech- 
nicalities of the law, have, from general usage, so 
governed their mode of proceeding as to throw the 
balance of argument, if the case admit of it, directly 
in favour of the prisoner. 

The witnesses should not be examined within 
hearing of each other ; neither should they be al- 
lowed to communicate together during the trial: 
the president of the Court Mdll give directions to 
this efffect. The first rule is easily enforced ; the 
latter, in the confined space of a ship, is more diffi- 
cult : perhaps, then, it would be better to say, that 
they should not converse on any matter pertaining 
to the pending trial. If a witness should disobey 
these orders, it would scarcely be right to deprive 
the party who called him of his evidence. This, 
however, is a point for the decision of the Court. 
It may, at all events, be inferred that the value of 
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his testimony would be materially lessened by the 
appearance of collusion which a disregard of the 
above* injunctions would carry with it. 

The task of prosecuting generally, but not neces- 
sarily, devolves upon the captain of the ship to 
which the accused belongs : in some cases, the pro- 
secutor is called upon to give evidence ; but this, as 
before remarked, would be no bar to his continuing 
in the Court afterwards. It would be very dan- 
gerous to hold that a prisoner should so far have 
the power of modelling his own court-martial as to 
be enabled by summoning, ad libitum^ his wit- 
nesses, to exclude either the prosecutor or any parti- 
cular members from the Court. It is in general 
more likely to mislead than to furnish any useful 
direction to give an opinion upon speculative 
questions. We therefore think it impossible to say 
more than that the prisoner, by summoning the 
prosecutor as his witness, does not obtain the legal 
right to exclude him from being present in the 
Court to conduct the prosecution. But who shall or 
who shall not be admitted to be present during a 
trial must be subject to the control of the Court, 
who are, upon all occasions, the proper persons to 
decide such questions, upon the respective circum- 
stances belonging to them. 
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CHAP. X- 

ATTENDANCE OF WITNESSES. 

Attendance of Civilians to give Evidence cannot be enforced. 
— Penalty for refusing to give Evidence or prevaricating, 
or behaving with Contempt to the Court, only applicable to 
Persons in the Fleet. — In Cases where the Contempt 
extends to an Interruption of the Proceedings. — Penalty 
attached to wilful and corrupt Perjury. — Civilians re^ 
quired as Witnesses to have their Expenses paid. — Pri- 
soners of War and Persons confined in any Gaol required 
as Witnesses. 

There is no clause in the Acts of Parliament re- 
lating to the government of the navy similar to that 
in the Army Mutiny Act, compelling the attendance 
of civilians, duly summoned, to give evidence at 
courts-martial. Civilians are, of course, frequently 
examined at naval courts-martial ; but it must be 
remembered that there is no law by which the 
Court could enforce their presence ; neither would 
they be subject to punishment for contempt of 
Court, for, by the Act 22 Geo. 2. cap. 33. sect. 17., 
the penalties for refusing to give evidence, or pre- 
varicating, or behaving with contempt to the Court, 
are applicable only to ^^ persons in thefieet^^^ that is 
to say, to those who are, at the time, amenable to 
naval discipline. But if the contempt should ex- 
tend so far as to interrupt the proceedings, the 
party offending, in whatever station of life he might 
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be, would be liable to commitment during the 
sitting of the Court, for all courts of record have 
an inherent right to repress contempts in the nature 
of immediate interruptions. To invest any juris- 
diction with a power of either fining or imprisoning, 
makes it a court of record instantly. A naval 
court-martial, then, since it has the power to im- 
prison, must consequently be deemed a court of 
record. Now, the doubt is, whether the 17th sec- 
tion of the act referred to, respecting contempts of 
Court, which section is applicable only to " persons 
in the fleet," does not restrict the general power of 
committing for contempt to the particular case of 
those persons. Mr. Twiss, counsel for the Admi- 
ralty in 1825, was of opinion that the power of the 
Court in this respect was general, if the contempt 
amounted to an interruption or obstruction of its prO'^ 
ceedings. Such commitment, however, could not 
extend to a lengthened imprisonment, but must 
naturally terminate with the dissolution of the 
Court originating it. 

If in evidence given before a court-martial, " any 
person or persons " should commit wilful and cor- 
rupt perjury, or procure or suborn any person to 
commit perjury, they would be liable to all the 
pains and penalties attached to the crime of per- 
jury, notwithstanding they may not have been 
subject to naval discipline. 

To make a false answer to a question in the 
course of a legal investigation the subject of an 
indictment for wilful and corrupt perjury, it is 
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essential that the question itself should be one 
which is material to the issue. If any person in 
the fleet should refuse to give evidence on oath or 
affirmation, or should prevaricate, the Court is au* 
thorised to punish such person by imprisonment 
for any period not exceeding three months ; and if 
any person in the fleet should behave with contempt 
to the Court, he would be subject to imprisonment 
for one month. 

If the attendance of civilians to give evidence be- 
fore a court-martial be required, care should be 
taken, at the time of serving the notice, to tender a 
reasonable sum to defray their expenses to and 
from the place of trial, and for their maintenance 
during the period of the trial. Lawyers, and mem- 
bers of the medical profession, are entitled to re- 
muneration for loss of time ; so, also, are those 
witnesses who may be in "poor circumstances." 
Naval and military officers are entitled to a reason- 
able sum, to cover the expenses they may incur by. 
attending on the Court. 

If the evidence of prisoners of war be required, 
their attendance will be ordered by the Secretary 
of State. 

By the 43rd of Geo. 3. cap. 140., any judge of 
the Courts of King's Bench, or Common Pleas, or 
any baron of the Court of Exchequer, is authorised 
to award a writ of habeas corpus for bringing any 
prisoner, confined in any gaol in England, before a 
court-martial, either for trial, or for the purpose of 
being examined on any matter depending before 
such court-martial. 
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CRIMES COGNIZABLE BY COURTS-MARTIAL. 



Crimes cognizable by Courts^MartiaL — Civilians not subject 
1 to Naval Discipline unless found to be Spies, — Case of 

\ Daniel King^ tried for endeavouring to corrupt a Sentinel 

\ to betray his Trust — Offences specified in the Articles 

I of War. — Crimes committed on Shore by Persons in the 

' Fleet, — Crimes committed within the Jurisdiction of the 

Admiralty, — Suggestion for extending the Jurisdiction 

■ of the Act 22 Creb. 2, c, 33. — Jurisdiction of the Court 

I of Admiralty, — Acts of Parliament define the Powers 

I of Courts-Martial, — Persons not amenable to Courts^ 

Martial for Crimes committed on board the Queens Ships 
\ after being discharged from the Service, — Officers and 

Men taking Passage in Ships of War to join other Ships ; 
or borne for Wages and Victuals ; or for Disposal ; or 
as lent to do Duty ; or employed in Prize" Vessels, — 
Opinion of the Law Officers of the Crown respecting 
Officers and Men employed in hired Vessels, 8fc, — Sub" 
jects of a Foreign State voluntarily altering the Service 
amenable to Naval Discipline, — Prisoners of War should 
not be permitted to enter the Service. — Pressed Men not 
subject to Naval Discipline until rated in some Ship, — Offi- 
cers and others employed on the Lakes in North America, — 
Case where a second Court-Martial was held on an Offender 
before the Sentence of the first Court-Martial was carried 
into execution, — Officers on Half-Pay , or who have 
quitted the Service^ may be tried for Crimes committed by 
them when serving, — Persons released from Arrest may 
be tried at a subsequent Period, — Peers of the Realm, 
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when in the Service^ subject to Courts^MartiaL — JFW- 
vileges of Parliament do not exempt Persons from Tiial 
by Court-Martial for Offences committed by them in a 
Naval or Military Capacity. — Marines, when employed 
in Ships, subject to Naval Courts-Martial; or may be sent 
to Head' Quarters for Trial, — Circumstances under which 
' the Crimes of Murder and Manslaughter may be taken 
cognizance of at Courts-Martial. — Case of Francis 
Ansell, of JET. M. S. " Trave,'* tried for a Murder com- 
mitted by him on board that Ship when in the River St 
Lawrence, — Case of Mr, R, Phillips, Midshipman, against 
whom a Coroner's Inquest returned a Verdict of Wilful 
Murder, — Case of Captain Whitby, ofH, M, S, Leander, 
who fired into an American Coasting Vessel, and hilled 
one of the Crew, 

The consideration of the crimes cognizable by 
courts-martial and the extent of the jurisdiction 
of those courts demand our next attention. The 
laws for the government of the Royal Navy were 
framed only to ensure that degree of discipline and 
order which is necessary for the maintenance of its 
safety and efficiency. The members of the naval 
profession are equally amenable to the law of the 
land as citizens in a private capacity ; but citizens 
in a private capacity can never be subject to naval 
discipline except for a breach of the 5th article of 
war, which provides, that " All spies and all per- 
sons whatsoever who shall come or be found in the 
nature of spies to bring or deliver any seducing 
letters or messages from any enemy or rebel, or 
endeavour to corrupt any captain, officer, mariner, 
or other in the fleet to betray his trust, being con- 
victed of any such offence by the sentence of the 
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court-martial, shall be punished with death, or such 
other punishment as the nature and degree of the 
oflfence shall deserve, and the court-martial shall 
impose." 

" The employment of spies is a kind of clandes- 
tine practice or deceit in war. These find means' 
to insinuate themselves among the enemy, in order 
to discover the state of his affairs, to pry into his 
designs, and then give intelligence to their em- 
ployer. Spies are generally condemned to capital 
punishment, and with great justice, since we have 
scarcely any other means of guarding against the 
mischief they may do us." * 

The article of war which we have quoted pro- 
vides not only against spies, but all persons who 
shall bring or deliver seducing letters from the 
enemy or rebel, or endeavour to corrupt any cap- 
tain, officer, or other in the fleet to betray his 
trust. In November, 1797, His Majesty^s ship 
" Diana" captured " La Mouche," a French priva- 
teer, and amongst the people on board was one 
Daniel King, an Irishman, who had been taken by 
the privateer a few days before in the " John and 
Eichard," an American ship from the Brazils. The 
"Diana" had a number of French prisoners on 
board at the time, and King was observed to be in 
very frequent conversation with these prisoners 
and some suspected men in the ship, expressing his 
great regard for the French, for whom he said he 
would lose his life, and inquiring at the same time 

* Vattel's Law of Nations, 375. 
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how many Irishmen they could muster in the 
" Diana." The officers and several of the men 
suspected that King was tampering with the pri- 
soners to induce them to rise and take possession 
of the ship : the small arms and cartouch boxes 
were carried aft near to the captain's cabin, and 
placed under the charge of a sentinel. On the 
evening of the 6th of November, King disguised 
himself and went to the sentry, and requested to 
have one of the pistols, and on being refused, 
offered any sum of money for one of them, at the 
same time saying, should any questions be asked, 
he would conceal it in the tier. The sentry, in- 
stead of complying with his request, secured the 
prisoner, and reported his conduct to Captain 
Faulkner, who, on arriving at Portsmouth, ac- 
quainted the commander-in-chief with the circum- 
stances in order to have them investigated by court- 
martial. 

On the case being referred to the Admiralty, 
their Lordships requested their counsel to peruse 
the Act 22 Geo. 2. cap. 33. and advise whether the 
prisoner might be tried by court-martial under the 
5th of the Articles of War therein contained ? Mr. 
Percival thereupon delivered the following opinion : 

** I am of opinion that the prisoner in endea- 
vouring to prevail upon James Livedale to deliver 
up to him one of the pistols with the charge of 
which he, as sentinel, was entrusted, and offering 
him money for that purpose, does come within the 
5th article above referred to, which provides for the 
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the case of all persons whatsoever who shall- endea- 
vour to corrupt any captain, officer, or other in 
the fleet, to betray his trust, and therefore is liable 
to be tried by a court-martial." 

The following offences are specified in the Arti- 
cles of War, and are those of which a court-martial 
may take cognizance : — 

Neglecting to cause Divine service to be per- 
formed. 

Profane oaths. 

Cursings. 

Execrations. 

Drunkenness. 

Uncleanness, 

Scandalous actions. 

Holding illegal correspondence with an enemy or 
rebel. 

Not acquainting the superior officer with any 
letter or message from an enemy or rebel. 

Spies. 

Persons delivering seducing letters, &c., from an 
enemy or rebel. 

Relieving an enemy or rebel. 

Not sending to the court of admiralty all papers 
found on board prize ships. 

Taking effects out of any prize before condemn- 
ation. 

Stripping or ill-using persons taken on board a 
prize. 

Not preparing for fight and encouraging the 
men in time of action. * 

G 3 
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Treacherously yielding, or crying for quarter. 

Disobedience or neglect of orders in time of 
action. 

Cowardice and neglect of duty in action. 

Not pursuing the enemy, and not assisting a 
friend in view. 

Delaying or discouraging the service on any 
account. 

Deserting to the enemy, pirate, or rebel, or run- 
ning away with any ship of war or stores. 

Deserting, or enticing others so to do. 

Entertaining a deserter. 

Not taking care of and defending convoy. 

Taking goods on board other than for the use of 
the vessel, except gold, &c. 

Making or endeavouring to make mutinous as- 
semblies. 

Uttering seditious words. 

Behaving with contempt to superiors. 

Concealing any traitorous or mutinous practice, 
or design, or words. 

Not endeavouring to suppress mutiny and se- 
dition. 

Endeavouring to stir up any disturbance on any 
account. 

Striking, &c., a superior officer. 

Quarrelling with or disobeying lawful commands 
of a superior officer. 

QuarreUing, or using reproachful speeches or 
gestures. 

Wasting or embezzling stores. 
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Burning any magazine, &c., not belonging to the 
enemy, pirate, or rebel. 

Neglect in the conducting and steering of ships. 

Sleeping on watch. 

Negligence in performance of duty. 

Forsaking station. 

Murder. 

Buggery or sodomy. 

Robbery. 

Making or signing false musters, or abetting 
others in so doing. 

Not apprehendbg prisoners or criminals. 

Permitting prisoners to escape. 

Scandalous, oppressive, or fraudulent behaviour 
of officers. 

Other crimes not capital. 

Members of courts-martial absenting themselves 
from the trial. (19 Geo. 3. cap. 17. sec. 2.) 

And, by 10 & 11 Vict. cap. 69., manslaughter. 

If a person in actual service and full pay, in or 
belonging to the fleet, commit any of the crimes 
specified above, upon the shore, in any place or 
places out of Her Majesty's dominions, he would 
be liable to be tried and punished for the same in 
like manner as if they had been committed at sea, 
on board any of Her Majesty's ships-of-war. So 
far, then, the Articles of War answer the pur- 
pose of maintaining order amongst the naval forces 
that may be employed in foreign countries ; but 
the legislature, jealous of infringing on the au- 
thority of the civil tribunals, has limited the 

o 4 
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exercise of naval law to crimes committed on 
shore, in Her Majesty^s dominions, to those only 
of which the former are not supposed to be com- 
petent to judge, namely, mutiny, desertion, and 
disobedience to any lawful command, when in 
actual service, relative to the fleet. Persons guilty 
of these offences would fall under the 15th article 
of war, as relates to those who desert to the enemy, 
pirate, or rebel; of the 16th, relative to every per- 
son, in or belonging to the fleet, who shall desert ; 
of the 19th, relative to those who shall make, or 
endeavour to make, any mutinous assembly ; and of 
the 22nd, relative to striking a superior oflScer, or 
disobeying a lawful command. Crimes of the above 
nature, committed by persons subject to naval dis- 
cipline, in any part of Her Majesty's dominions on 
shore, would come within the jurisdiction of courts- 
martial, the same as if they had been committed at 
sea. With these exceptions, all the offences men- 
tioned in the Articles of War would be referable 
only to the ordinary tribunals of the country ; so, 
also, if they were committed on board a ship in 
commission, provided the ship was not at the pe- 
riod on the main sea, in great rivers, beneath the 
bridges of the said rivers, nigh to the sea, or in any 
haven, river, or creek, within the jurisdiction of 
the Admiralty. 

In these days, when steam-vessels are so much 
employed, not only in the active operations of war, 
but in the conveyance of troops, &c., from one part 
to another, it is not at all improbable that they 
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may frequently be required to pass above the 
bridges of the great rivers : whenever such may be 
the case, according to the present law, their crews 
would be amenable only to the 5th, 34th, and 
35th articles of war. When the act for the better 
government of the navy (22 Geo. 2.) was passed, 
the presence of a ship-of-war above the bridges of 
the Thames, for instance, was not contemplated ; 
but now, when such a circumstance is so likely to 
occur, we would venture to suggest that the act be 
extended to apply to all places where a naval force 
»ay V« ».ploM .nd to' Jl the crime, .peciM, 
committed by any person or persons in the fleet, 
other than those mentioned in the 28th, 29th, and 
80th articles, which might be judged of in the or- 
dinary courts, without prejudice to the service. 
The necessity for such an extension of the Act, will 
appear the more important when we consider the 
extent of our colonial possessions, and the likelihood 
that the officers and seamen of the Royal Navy 
may, at some period or other, be required to land 
and assist in their defence. 

On the main sea, in great rivers, beneath the 
bridges of the said rivers, nigh to the sea, or in any 
haven, river, or creek ( that is to say, in those places 
where ships resort), so also in all places within the 
jurisdiction of the Court of Admiralty, crimes com- 
mitted against the Articles of War by persons in 
actual service and full pay, and forming part of the 
crew in or belonging to any of Her Majesty's ships- 
of-war, would be legally judged of by courts-martial. 
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No river, creek, or harbour in this country is 
within the jurisdiction of the Admiralty, until they 
flow past the nearest point of land next to the sea. 
The Court of Admiralty has jurisdiction of all 
crimes committed in any river, harbour, creek, or 
haven, situated in a foreign country. 

The jurisdiction of the Admiralty in England, is 
laid down in an Act of Parliament passed in the 
15th year of the reign of Rich. 2., wherein it is 
" declared, ordained, and established, that of all 
manner of contracts, pleas, and quarrels, and of all 
other things done, or 'rising within the bodies of 
counties, as well by land as by water, and also of 
wreck of the sea, the Admiral's Court shall have 
no manner of cognizance, power, nor jurisdiction ; 
but all such manner of contracts, pleas, and quar- 
rels, and all other things 'rising within the bodies 
of counties, as well by land as by water, as afore, 
and also wreck of the sea, shall be tried, determined, 
discussed, and remedied by the law of the land, and 
not before nor by the admiral, nor his lieutenants, 
in an3rwise. Nevertheless, of the death of a man, 
and of maihem done in great ships, being and ho- 
vering in the main stream of great rivers^ only be- 
neath the bridges of the said rivers^ nigh to the sea, 
and in none other places out of the same rivers, the 
admiral shall have cognizance, and also to arrest 
ships in the great flotes for the grea:t voyages of the 
king and of the realm ; saving always to the king, 
all manner of forfeitures and profits thereof coming ; 
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and he shall have also jurisdiction upon the said 
flotes during the said voyages only," &c. 

Courts-martial can be possessed of no powers 
but those conveyed to them in the particular acts 
which erect them or refer to them ; and there is no 
clause in the Act 22 Geo. 2. cap. 33. (except the 
6th article, already noticed), to authorise them to 
take cognizance of any crimes committed by other 
per«>n. than those in Lud service and full pay in 
the fleet or ships-of-war of Her Majesty. 

A short time since, a subordinate officer was 
discharged from the service abroad, and sent to 
England in a ship-of-war, by admiralty order. On 
the passage homle, he struck the senior lieutenant, 
and behaved himself otherwise in a most insubor- 
dinate manner. On arriving at Plymouth, the 
commander of the ship transmitted charges, and 
applied for a court-martial to investigate the con- 
duct of his refractory passenger. A court was re- 
fused, because the offender was not, at the period 
when the offence was alleged to have been com- 
mitted, in actual service and full pay. 

Persons invalided on foreign stations, are by 
recent regulations allowed full pay until they ar- 
rive in England ; therefore when embarked in Her 
Majesty's ships, for passage, &c. they must be 
considered amenable to trial by court-martial. 

Officers and men taking passage in ships of war, 
to join other ships, or borne on the books of any of 
Her Majesty's ships for wages and victuals, or for 
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disposal, or as lent to do duty, being in actual 
service and full pay, are within the jurisdiction of 
courts-martial. 

Officers and seamen employed in prize vessels are 
of course amenable to naval martial law. Persons 
so circumstanced may be dealt with to all intents 
and purposes as if they were corporally present on 
board the ships to which they belong, they being 
victualled by the government, and their names re- 
tained on the books of their respective ships for 
pay, &c. 

In June, 1799, the Lords Commissioners of the 
Admiralty directed the following questions to be 
laid before His Majesty's attornfey and solicitor- 
general and counsel for the affairs of the Admiralty 
for their opinion thereon : — 

1st. Whether a commissioned officer in actual 
service and full pay, having the command of a 
hired armed vessel, the crew being provided and paid 
by the owner ; — 

2nd. Or a commissioned officer commanding a 
hired armed tender, in actual service and full pay, 
part of her crew (called the press-gang) paid by His 
Majesty in the same manner as the crew of any of 
His Majesty's ships, the remainder of the crew paid 
by the owner ; — 

3rd. Or a commissioned officer in actual service 
and full pay having the command of a hired armed 
ship or vessel, manned by seamen paid by the public, 
in the same manner as the crews of His Majesty's 
ships, or either of such commissioned officers can 



Chap. XI.] BY COURTS-MARTIAL. 93 

be considered as in actual service and full pay in 
the fleet or ships of war of His Majesty, and liable 
to be tried by a court-martial for any of the offences 
specified in the several articles contained in the Act 
22 Geo. 2. cap. 33. ? 

Opinion. 

" The doubt upon the two first questions arises 
out of the words in the Act of Parliament, which 
confine its operation to persons in actual service and 
full pay in the fleet or ships-of-war of His Majesty ; 
and we are of opinion that a ship hired, manned, 
and paid, as described in these questions, is not part 
of the fleet, or one of the ships-of-war of His 
Majesty. And we are inclined to think that the 
difference of opinion that has prevailed on this 
subject has arisen from not adverting to the words 
* in the fleet or ships-of-war of His Majesty ^^ but from 
considering the being ' in actual service and full 
pay^ as the condition upon which alone the pro- 
visions of the statute attach. But with regard to 
the 3rd question, where it is stated that the vessel 
is manned with seamen paid by the public, in the 
same manner as the crews of His Majesty's ships, 
and wherein we understand the same regulations 
respecting the hanging up the Articles of War, &c. 
are observed, and where the owner of the vessel 
has, during the time it is so hired by the public, no 
control whatever, either by himself, or any person 
under his pay, we think such a vessel must be con- 
sidered as one of His Majesty's ships or vessels of 
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• 

war; and therefore we thiink that a commissioned 
officer in actual service and full pay having the 
command of such a vessel is liable to be tried by a 
court-martial." 

Signed, John Scott. 

John Mitford. 

S. Pebcival. 

Lincoln's Inn, 
Juney 24th, 1799. 



The subject of a foreign prince or state, who 
voluntarily enters the service of Her Majesty, is not 
exempt from the pains and penalties attending a 
breach of the naval articles of war : he is equally 
amenable to the laws which relate to his new con- 
dition as a natural-bom subject, and equally liable 
to punishment for a breach of them. 

" Mercenary soldiers and foreigners voluntarily 
engaging to serve the state for money, or a stipu- 
lated pay. As they owe no service to a sovereign, 
whose subjects they are not, the advantages he 
offers them are their sole motive. By enlistingy 
they incur the obligation to serve him, and the prince 
on his part promises them certain conditions, which 
are settled in the articles of agreement." * 

It is not proper to allow prisoners of war to 
volunteer to serve in the ship by which they have 
been captured, because by so doing they are placed 
in a doubly perilous situation of forfeiting their 
lives to their own country, if ever they should be 

♦ Vattel's Law of Nations, p. 297. 



Chap. XL] BY COUBTS-MARTIAL. 95 

taken in arms against it, and also of forfeiting their 
lives to this country, if ever they should desert to 
resume an allegiance which they could never put off. 

Pressed men are not subject to the articles and 
orders established by the Act 22 Geo. 2. c. 33. until 
they are actually rated on board some of His Ma- 
jesty's ships of war. 

By the stat. 29 Geo. 2. c. 27., the Act 22 Geo. 2. 
c. 33. is extended to the officers, seamen, and others 
who may be serving on board any of His Majesty's 
ships employed upon the lakes, great waters, or 
rivers in North America. 

It/appears from the following case that a second 
court-martial can be held upon a person for offences 
committed between the period of the trial and the 
execution of the sentence passed by the first court- 
martial. 

On the 23d March, 1776, William Hall, master- 
at-arms of the Emerald, was tried by court-martial, 
and adjudged to be reduced from his station and to 
serve before the mast on board such of His Majesty's 
ships-of-war as the senior officer at Portsmouth 
might direct. After the sentence was passed, he 
was charged with scandalous and mutinous conduct, 
immediately after the court-martial, on his return 
to the Emerald, before Sir James Douglas, the 
admiral commanding at Portsmouth, could possibly 
by an order direct in what ship Hall should serve 
before the mast. A question arose whether HaU 
belonged to any ship in particular till Sir James 
Douglas had given his order for it, or to the service 
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in general at the time the offence was committed. 
The opinion of the Solicitor of the Admiralty was 
desired thereupon, and that officer stated, — " As 
the behaviour complained of was immediately after 
the sentence of the Court, and before it could have 
been duly carried into execution, the complaint is 
proper for the consideration of another court-mar- 
tial." Hall was tried accordingly, and described in 
the charge as " William Hall, late master-at-arms 
of His Majesty's ship Emerald, who, by sentence of 
a late court-martial, was ordered to do duty before 
the mast in one of His Majesty's ships." 

In the year 1760, a question was referred to the 
Judges from His Majesty in council, whether an 
officer after he had quitted the service was amenable 
to a court-martial for offences committed when in 
actual service ? and Lord Mansfield communicated 
a clear opinion of the Judges that he was. Exclu- 
sive, however, of this high authority, the obvious 
construction of the Act of Parliament (22 Geo. 2. 
c. 33.) is sufficient. The Act gives the jurisdiction 
generally over certain offences committed hy persons 
in the fleet^ and the limitation of that jurisdiction 
is by confining it to such persons as were in actual 
service and full pay when the offence was committed. 
It is clear, therefore, in order to see whether the 
offender be or be not within the jurisdiction of the 
court-martial, we must see what his condition was 
at the time when he committed the offence ; and if at 
the time he was in actual service and full pay, he 
is within the jurisdiction, though he may be upon 
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half pay, or retired from the service before his trial, 
or even before his offence was reported to the Ad- 
miralty. 

But if the party accused shall have left or been 
dismissed from the service, it is very doubtful whe- 
ther the Admiralty would be authorized in causing 
him to be apprehended in England and sent abroad 
for trial, though he might be apprehended for the 
purpose of being tried in this country ; and for any 
capital offence cognizable in the common law courts 
he might be tried at a session for the jurisdiction 
of the Admiralty for crimes committed beyond the 
seas. 

If a person were placed in arrest on a charge 
which his prosecutor did not at the time feel himself 
in a situation to prosecute with effect, and therefore 
liberated him, that circumstance would not render 
a subsequent trial illegal, when either upon fresh 
evidence, or upon a more revised review of the 
same, it is thought proper to proceed.* 

Peers of the realm, when members of the naval 
service, cannot assert their privilege as an exemp- 
tion from their being tried by court-martial for a 
breach of any of the articles and orders contained 
in the Acts for the government of the navy. This 
measure was proposed, and rejected, on the passing 
of the bill in 1749. 

" The privileges of parliament do not protect a 
person belonging to the navy or army, from being 

* Subject, however, to the limitations explained in Chap. II., 
p. 29. 

H 
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amenable to a court-martial, for ojBfences committed 
in bis naval or military capacity ; but previous to 
the arrest of auy member, for the purpose of trying 
him by a naval or military court-martial, it is usual 
to give notice to the house of which he is a member, 
accompanied by a request that parliament wiU con- 
sent, for the expediency of public justice, to his 
being put under arrest for trial." * 

Marines, when borne on the books of any of Her 
Majesty's ships in commission, are subject to naval 
discipline, and may be " proceeded against and 
punished for olBfences committed by them whilst so 
borne, in the same manner as the officers and 
seamen* employed in the Royal Navy may be tried 
or punished." f 

When marine officers or marines are landed from 
any of her Majesty's ships to be employed in mili- 
tary operations on shore, and the senior naval 
officer present issues an order declaring them, du- 
ring the time they may be on shore, to be subject 
to the regulations of the Marine Mutiny Act, they 
would not be liable, while such order remained in 
force, to be tried by naval court-martial. But the 
fact of marine officers and marines being borne on 
the books of any of her Majesty's ships in com- 
mission does not relieve them from the obligations 
imposed by the Mutiny Act. So if a marine officer 
or marine should, when embarked on board of one 
of her Majesty's ships, commit any offence specified 

* M*Arthur, vol. ii. p. 3. 

t Marine Mutiny Act, 1849, cap. 12. sect. 6. 
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in the Mutiny Act, but not cognizable at a naval 
court-martial, it would be right in such case to 
send the offender to the head quarter of his corps 
for trial in like manner as other marine officers 
and marines are tried when not embarked in her 
Majesty's ships. * 

By the 8th section of the act 9 Geo. 4. cap. 31. it 
is enacted that " where any person being feloniously 
stricken, poisoned, or otherwise hurt upon the sea, 
or at any place out of England, shall die of such 
stroke, poisoning, or hurt, in England, or being 
feloniously stricken, poisoned, or otherwise hurt in 
aoy place in England, shaU die of such stroke, 
poisoning, or hurt upon the sea, or at any place 
out of England, every offence committed in respect 
of any such case, whether the same shall amount 
to the offence of murder or of manslaughter, or of 
being accessory before the fact to murder, or after 
the fact to murder or manslaughter, may be dealt 
with, inquired of, tried, determined, and punished 
in the county or place in England in which such 
death, stroke, poisoning, or hurt, shall happen, in 
all respects as if such offence had been wholly com- 
mitted in that county or place." 

In the 28th article of war, it is declared that 
'' all murders committed by any person in the 
fleet shall be punished with death by the sentence 
of a court-martial." It is only under certain cir- 
cumstances, however, that a court-martial could 

* Marine Mutiny Act, 1849, cap. 12. sect. 6. 
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take cognizance of this crime ; for instance, when 
the stroke, poisoning, or hurt, is given by some 
person or persons in actual service and full pay, 
on the main sea, in great rivers beneath the bridges, 
in places where ships resort within the jurisdiction 
of the Admiralty, or in places out of Her Majesty's 
dominions ; and when the party so stricken, 
wounded, or hurt, shall die on board one of Her 
Majesty's ships as aforesaid, or in any place out of 
Her Majesty's dominions, the case would be legally 
judged of by court-martial. But if the stroke, 
poisoning, or hurt, should be given as above de- 
scribed, and the wounded man be removed to an 
hospital or other place on shore in Her Majesty's 
dominions and die there ; or if the wound which 
caused death should have been inflicted on the 
shore in any place within Her Majesty's dominions, 
or on board any ship, vessel, or boat, lying without 
the jurisdiction of the Admiralty, the offender must 
be given up to the civil authorities to be tried by 
the ordinary tribunals of the country, according 
to the provisions of the 8th section of the Act 
9 Geo. 4. cap. 31. before noticed. 

The foregoing remarks are applicable also to the 
crime of manslaughter, which, by the act 10 & 11 
Vict. cap. 69., is made cognizable by court-martial. 

On the 27th of October, 1815, a court-martial 
assembled on board His Majesty's ship St. Greorge, 
at Plymouth, for the trial of Francis Ansell, ship's 
corporal of the " Trave," on a charge exhibited 
against him by Captain John Codd, for the wilful 
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murder of William Thompson, corporal of marines 
serving on board the said ship. 

It appears that the prisoner was, at the time of 
the commission of this crime, as well as the de- 
ceased, in actual service and full pay in La Trave, 
which was one of His Majesty's ships in commission 
at anchor in the river St. Lawrence^ near to Que- 
bec, and that immediately after the death of 
Thompson an inquisition was held on the body by 
the coroner of the district, when a verdict of wilful 
murder was returned against the prisoner, who 
was thereupon committed to take his trial at the 
following session of oyer and terminer at Quebec. 
That court, upon mature deliberation, decided that 
the case was out of its jurisdiction ; in consequence 
of which decision the prisoner was sent back to La 
Trave by order of the governor of the province, 
and on arriving in England in that ship he was 
tried by court-martial at Plymouth and sentenced 
to suffer death. 

The prisoner pleaded three pleas to the juris- 
diction of the court at Quebec : — 

1st. " That the felony and murder (if any such 
there were) were committed at a certain extra- 
parochial place upon the St. Lawrence, in a certain 
ship hovering in the main stream of the river, in 
the county and district of Quebec ; and that the 
said extra-parochial place is not within the juris- 
diction of this court, but, on the contrary, in a 
certain part of the St. Lawrence within the ebbing 
and flowing of the tide, and within the jurisdiction 

H 3 
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of the High Court of Admiralty of England, and 
not within the body of any province, &c., subject 
to the jurisdiction of this court, or of any other 
court than that of the Court of Admiralty." 

2nd. " That the said Francis Ansell, at the time 
of the commission of the alleged murder, and long 
before, was a mariner and person of the fleet, 
serving on board His Majesty's ship * La Trave,' 
the said ship hovering on the main stream of the 
great river St. Lawrence.^^ 

3rd. " That, by letters-patent issued to the go- 
vemor of the province, it was declared as follows : 
— * Provided always, that nothing herein contained 
shall be construed to the enabling you, or any by 
your authority, to hold, place or have any juris- 
diction of any offence, cause, matter, or thing com- 
mitted or done upon the high sea, or within any of 
the havens, rivers, or creeks of either of our said 
provinces under your government, by any captain, 
commander, lieutenant, master, officer, seaman, 
soldier, or other person whatsoever, who shall be 
in our actual service and pay, or on board any of 
our ships of war, or other vessels acting by im- 
mediate commission or warrant from our Com- 
missioners for executing the Office of Lord High 
Admiral of our United Kingdom of Great Britain 
and Ireland for the time being, under the seal of 
our Admiralty; but that such captain, &c., so 
offending shall be left to be proceeded against and 
tried as their offences shall require, either by com- 
missioners under our Great Seal oi this kingdom, 
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as the statute 28 Hen. 8. directs, or by commission 
from our said Commissioners for executing the 
Office of our Lord High Admiral of our United 
Kingdom of Great Britain and Ireland for the time 
being, according to an act entitled, " An Act for 
amending, explaining, md reducing into one Act 
of Parliament the Laws relating to the Govern- 
ment of His Majesty's Ships, Vessels, and Forces 
by Sea," &c.' " 

Chief Justice Kerr, in his remarks on the above 
pleas, made the following observations : — 

" I consider the proviso in the letters-patent as 
a declaration of His Majesty's sense and under- 
standing of the 4th and 25th sections of the act 
22 Geo. 2. cap. 33. : — * And wherever crimes are 
committed on board one of His ships of war, the 
Admiralty jurisdiction shall extend to the spot 
where she lays, whether that place be fresh or salt 
water, whether within the local extent of Admiralty 
jurisdiction or not.' Both this proviso, and the 
statutes referred to in it, show that it is a part of 
the national policy to consider persons on board 
His Majesty's ships as a distinct order of men in 
the state, and that they are to be governed by 
their own code of laws, and subject to the juris- 
diction of their own marine courts. The prisoner 
must be discharged from this bar." 

On the 24th September, 1777, Mr. R. Phillips, 
midshipman of the " Hope," tender, employed in 
the imprest service, fired at a fishing-vessel, and 
wounded one of the crew, who was removed to the 

H 4 
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shore, where he died. An inquest was held on the 
deceased, and a verdict of wilful murder returned 
against Mr. Phillips ; the coroner thereupon issued 
a warrant for his apprehension. Sir Thomas Pye, 
the commander-in-chief at Plymouth, refused to 
allow this warrant to be served without receiving 
instructions to that effect from the Lords Commis- 
sioners of the Admiralty, Their lordships referred 
the case to their solicitor, who delivered the fol- 
lowing opinion : — 

" It would be very difficult to maintain that the 
land coroner has no jurisdiction in this case ; and, 
as the Court of King's Bench were unanimously 
of opinion, after solemn argument, in 1738, that an 
information should be granted against the captain 
of a man-of-war for interrupting the land coroner 
in the execution of a lawful authority, though there 
was no imputation on the captain for acting other- 
wise than according to the best of his judgment, 
I cannot advise the detention of Phillips by the 
admiral. It may be objected, that the deHvery of 
him to the civil power may tend to encroach on the 
Admiralty jurisdiction ; and I therefore think the 
best method to remove this obligation would be to 
apply for a writ of habeas corpvs^ in order to admit 
Phillips to bail, and, in all events, to have the trial 
before the judge of the Admiralty. If this method 
is taken, notice should be given to the coroner and 
to the deputy clerk of the peace : if it is not taken, 
I think that Phillips ought to be delivered to the 
civil power." 



Chap. XI.] BY COUETS-MARTIAL, 105 

In May, 1806, Captain Whitby, in His Majesty's 
' ship " Leander," when cruizing off New York, 
stood towards an American coasting vessel with 
the intention of boarding her. As soon as the 
" Leander " was observed in chase, the coaster 
hauled from her and escaped. In the course of 
the pursuit Captain Whitby fired at the vessel, 
and unfortunately wounded one of the crew, who 
shortly afterwards died in consequence. This event 
caused the greatest excitement throughout the 
United States. The President issued a proclama- 
tion, commanding all citizens to do their utmost 
to apprehend Captain Whitby, and deliver him to 
the civil authorities, to be tried according to law ; 
prohibited all supplies to His Majesty's ships 
" Leander," " Cambrian," and " Driver ;" and fur-* 
thermore ordered them to depart without delay 
from the harbours and waters of the United States. 
On this unfortunate case being reported, the Lords 
Commissioners of the Admiralty directed a court- 
martial to assemble and try Captain Whitby for 
the wilful murder of the man killed in the coasting 
vessel. Captain Whitby was tried accordingly, and 
fully acquitted. 
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CHAP. XII. 

OF FBIKCIFAI.S AITD ACCESSOBIES IN GENERAL. 

OfPrincipah and Accessaries in general. - Of Principals 
and Accessories in the Crimes noticed in the Articles of 
War, — Accessories in Murder, Unnatural Offences, and 
Robbery, — Sections of the Act 7 Geo. 4. cap. 64. appli- 
cable thereto. 

There are crimes which admit of accessories, and 
those which do not. There can be no accessories 
in treason : it is the highest crime of which a citizen 
can be guilty, and all who are implicated in it are 
deemed as principals. Neither can there be acces- 
sories before the fact in manslaughter, which must 
be an unpremeditated offence. If a principal and 
an accessory be indicted for murder, and the prin- 
cipal be found guilty of manslaughter only, the 
accessory must be acquitted. Crimes below the 
degree of felony do not admit of accessories. All 
those who in felony would be accessories before the 
fact, in offences under the degree of felony, pro- 
vided such offences admit of participation, are prin- 
cipals, and must be indicted as such.* 

* 4 Black. Gomm. 35. 
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The crimes noticed in the Articles of War may be 
classed under two heads, namely, " Felonies," and 
"Misdemeanours." Felony is defined to be an 
offence, a conviction of which at common law, or 
in virtue of any statute or statutes, occasions a 
forfeiture of lands or goods.* The offences specified 
in the 3rd, 4th, 5th, 6th, 10th, 11th, 12th, 13th, 
14th, 15th, 17th, 19th, 20th, 22nd, 25th, 28th, 
29th, and 30th articles of war are of a felonious 
nature; — those in the 1st, 2nd, 7th, 8th, 9th, 
18th, gist, 23rd, 24th, 31st, 32nd and 33rd may 
be considered as misdemeanours ;_ and those in 
the 16th, 26th and 27th include both felonies 
and misdemeanours. 

All persons, being in actual service and full pay, 
in the fleet or ships of war of Her Majesty, coun- 
selling, procuring, or commanding others to commit 
any of the offences mentioned in the 3rd artide, 
relative to holding illegal correspondence with 
the enemy; — in the 4th, to not acquainting the 
superior officer with any letter or message from 
an enemy ; — the 5th, to persons beins: found to 
be 8pies;_the 6th, L relieving an enemy, &c.; 
— the 14th, to delaying or discouraging the ser- 
vice on any pretence; — the 19th, to mutinous 
assemblies; — the 22nd, to striking a superior 
officer; — the 25th, to burning any magazine or 
vessel not belonging to the enemy (when such 
burning shaU be a hindrance to the service); 

* 4 Black. Comm. 93. 
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— the 26th, to wilfully stranding the ship; — the 
27th, to persons forsaking their stations ; end the 
30th, to robbery (where the articles stolen are 
public stores), would be liable to be tried for a 
breach of the 22nd article, which provides that " If 
any person in the fleet shall conceal any traitorous 
or mutinous practice or design, being convicted 
thereof by the sentence of a court-martial, he shall 
suffer death, or such other punishment as a court- 
martial shall think fit ; and if any person in or be- 
longing to the fleet shall conceal any traitorous or 
mutinous words spoken by any to the prejudice of 
His Majesty or government, or any words, practice, 
or design tending to the hindrance of the service, 
and shall not forthwith reveal the same to the com- 
manding-officer, or being present at any mutiny or 
sedition shall not use his utmost endeavours to 
suppress the same, he shall be punished as a court- 
martial shall think he deserves." 

The 16th article provides for the trial and 
punishment of those who entice others to desert, 
and of those who receive and entertain deserters j 
and the 31st article of those who shall command, 
counsel, or procure any other person to make or 
sign a false muster, or muster-book, or aid or 
abet any other person in the making or signing 
thereof. 

It is only to murder, buggery or sodomy, and 
robbery (where the articles stolen are not public 
stores) that our attention remains to be directed ; 
and we conceive that the three following sections 
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of the act 7 Geo. 4. cap. 64. are a sufficient 
authority to authorise courts-martial to proceed to 
the trial and punishment of accessories to these 
crimes. 

Sect. 9. " Be it enacted, that if any person shall 
counsel, procure, or command any other person to 
commit any felony, whether the same be a felony 
&t common law, or by virtue of any statute or 
statutes made or to be made, the person so coun- 
selling, procuring, or commanding shall be deemed 
guilty of felony, and may be indicted and convicted, 
either as an accessory before the fact to the prin- 
cipal felony, together with the principal felon, or 
after the conviction of the principal felon, or 
may be indicted and convicted of a substantive 
felony, whether the principal felon shall or shall 
not have been previously convicted, or shall or 
shall not be amenable to justice, and may be 
punished in the same manner as any accessory 
before the fact to the same felony, if convicted 
as an accessory, may be punished ; and the offence 
of the person so counselling^ procuring^ or coni" 
mandingj howsoever indicted^ may be inquired of 
tried^ determined^ and punished by any court which 
shall have jurisdiction to try the principal felon^ in 
the same manner as if such offence had been com- 
mitted at* the same place as the principal felony, 
although such offence may have been committed 
either on the high seas, or at any place on land, 
whether within His Majesty's dominions or without ; 
and that in case the principal felony shall have been 
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committed within the body of any county, and the 
offence of counselling, procuring, or commanding 
shall have been committed within the body of any 
other county, the last mentioned oflFence may be 
inquired of, tried, determined, and punished in 
either of such counties ; Provided always that no 
person who shall be once duly tried for any such 
offence, whether as an accessory before the fact, or 
as for a substantive felony, shall be liable to be 
again indicted or tried for the same offence." 

Sect. 10. "Be it enacted that if any person 
shall become an accessory after the fact to any 
felony at common law, or by virtue of any statute 
or statutes made or to be made, the offmce of such 
person may be inquired of triedy determined^ and 
punished by any court which shall have jurisdiction to 
try the principal felon^ in the same manner as if the 
act by reason whereof such person shall have be- 
come an accessory had been committed at the same 
place as the principal felony, although such act 
may have been committed either on the high seas 
or at any place on land, whether within His 
Majesty's dominion or without; and that in case 
the principal felony shall have been committed 
within the body of any county," &c. 

Sect. 11. "And in order that all accessories 
may be convicted and punished in cases- where the 
principal felon is not attainted, be it enacted. That 
if any principal offender shall be in anywise con- 
victed of any felony, it shall be lawful to proceed 
against any accessory, either before or after the 
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fact, in the same manner as if such principal felon 
had been attainted thereof, notwithstanding such 
principal felon shall die, or be admitted to the 
benefit of clergy, or pardoned, or otherwise deli- 
vered before attainder ; and every such accessory 
shall suffer the same punishment, if he or she be 
in anywise convicted, as he or she should have 
suffered if the principal had been attainted." 
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CHAP. XIII. 

PRINCIPALS IN THE FIRST DEGREE, 

Principals in the First Degree. — Principah in the Second 
Degree. — Accessories before the Fact. — Accessories after 
the Fact. — Offences of Principal and Accessory different 
in consideration of Law. — An Acquittal as Principal no 
Bar to an Indictment as Accessory, 

The general definition of a principal in the first 
degree is one who is the actor or actual perpetrator 
of the fact. (1 Rale^ 233. 615,) But it is not ne- 
cessary that he should be actually present when the 
oflfence is consummated ; for if one lay poison pur- 
posely for another who takes it, and is killed, he 
who laid the poison, though absent when it was 
taken, is a principal in the first degree, ( Vaius^s 
case, 4 Co. 446- Fost., 349- ; B. v. Henley, 4 C. & P. 
269. So, it is not necessary that the act should 
be perpetrated with his own hands ; for if an 
offence be committed through the medium of an 
innocent agent, the employer, though absent when 
the act is done, is answerable as a principal in 
the first degree. (See R. v. Griles, 1 Mood. C. 
C. 166. ; Beg. v. Michael, 2 Mood. C. C. 120., 
9 C. & P. 356.) But if the agent be aware of 
the consequences of his act, he is a principal in 
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the first degree, and the employer, if he be absent 
when the fact is committed, is an accessory before 
the fact." * 

PRINCIPALS IN THE SECOND DEGREE. 

" Principals in the second degree are those who 
are present, aiding and abetting at the commission 
of the fact. 

" Presence in this sense is either actual or con- 
structive. It is not necessary that the party should 
be actually present, an ear or eye-witness of the 
transaction : he is, in construction of law, present 
aiding and abetting, if, with the intention of giving 
assistance, he be near enough to aflfbrd it, should 
the occasion arise. But he must be sufficiently 
near to give assistance, and the mere circumstance 
of a party going towards a place where a felony is 
to be committed, in order to assist in carrying off 
the property, and assisting in carrying it off, will 
not make him a principal in the second degree, 
unless, at the time of the felonious taking, he were 
within such a distance as to be able to assist in it. 
And although an act be committed in pursuance of 
a previous concerted plan between the parties, those 
who are not present, or so near as to be able to 
afford aid and assistance at the time when the of- 
fence is committed, are not principals, but acces- 
sories before the fact. So, if one of them have been 
apprehended before the commission of the offence 
by the other, he can be convicted only as an ac- 

• Archbold, 3, 4. 
I 
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cessory before the fact. (Reg. v. Johnson^ 1 C. & 
Mar. 218.) But presence during the whole of the 
transaction is not necessary ; for instance, if several 
combine to forge an instrument, and each executes 
by himself a distinct part of the forgery, and they 
are not together when the instrument is completed, 
they are, nevertheless, aU guilty as principals." * 

" There must also be a participation in the act ; 
for although a man be present whilst a felony is 
committed, if he take no part in it, and do not 
act in concert with those who commit it, he will 
not be a principal in the second degree, merely 
because he did not endeavour to prevent the felony 
or apprehend the felon." (1 Hale^ 439. ; Fost 350.) 
" It is not necessary, however, to prove that the 
party actually aided in the commission of the of- 
fence ; if he watched for his companions in order 
to prevent surprise, or remained at a convenient 
distance in order to favour their escape, if neces- 
sary, or was in such a situation as to be able resu 
dily to come to their assistance, the knowledge of 
which was calculated to give additional confidence 
to his companions, in contemplation of law he was 
present aiding and abetting. So, a participation, 
the result of a concerted design to commit a spe- 
cific offence, is sufficient to constitute a principal 
in the second degree." " If one encourage another 
to commit suicide, and be present abetting him 
while he does so, such person is guilty of murder 
as a principal ; and if two persons encourage each 

• Archbold, 4. 
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other to self-murder, and one kills himself, but the 
other fails in the attempt, the latter is a principal in 
the murder of the other, {B. v, Dyson^ R. & E. 523. ) 
So likewise if several persons combine for an un- 
lawful purpose, or for a purpose to be carried into 
eflfect by unlawful means, particularly if it be to be 
carried into effect, notwithstanding any opposition 
that may be offered against it, and one of them, in 
the prosecution of it. Mil a man, it is murder in aU 
who are present, whether they actually aid or abet, 
or not, provided the death were caused by the act of 
some one of the party in the course of his endea- 
vours to effect the common object of the assembly. 
But the act must be the result of the confederacy ; 
for, if several are out for the purpose of committing 
a felony, and, upon alarm and pursuit, run different 
ways, and one of them kill a pursuer to avoid being 
taken, the others are not to be considered as prin- 
cipals in that offence." {R. v. Whiie^ R. &R. 99.)* 

" A mere participation in the act, without a 
felonious participation in the design, will not be 
sufficient." (1 East, P. C. 258. ; R. v. Plummer, Kel. 
109. ) " Thus, if a master assault another with ma- 
lice prepense, and the servant, ignorant of his mas- 
ter's felonious design, take part with him and kill 
the other, it is manslaughter in the servant, and 
murder in the master." f 

" In the case of murder by duelling, in strictness 
both of the seconds are principals in the second 
degree ; yet Lord Hale considers that as far as 

* Archbold, 5. f n>i<i- 6- 
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relates to the second of the party killed, the rule of 
law in this respect has been too far strained ; and 
he seems to doubt whether such second should be 
deemed a principal in the second degree." (1 Hcde^ 
422. 452.) " The seconds in a duel being partici- 
pators in an unlawful act would both be guilty of 
murder if death were to ensue, and so the law was 
laid down in Reg. v. Young^ 8 C. & P. 645, and in 
Reg. V. Cuddy ^ 1 C. & K. 210. If the principal 
were insane at the commission of the act, no person 
can be convicted as an aider or abetter in his act. 
(Reg. V. Tyler, 8 C. & P. 616.) But where an in- 
sane person collected together a number of persons 
who armed themselves with a common purpose of 
resisting the lawful authorities, and in their pre- 
sence he shot a peace officer who came to appre- 
hend him under a warrant, it was held that they 
were guilty of murder as principals in the first de- 
gree ; and that no apprehension of personal danger 
to themselves from him furnished any excuse to 
them for assisting in his illegal acts. If indicted 
as aiders and abetters, an indictment charging that 
A. gave the mortal blow, and that B., C, and D. 
were present aiding and abetting will be sustained 
by evidence that B. gave the blow, and that A., C, 
and D. were present aiding and abetting ; and even 
if it appear that the act was committed by a person 
not named in the indictment, the aiders and abetters 
may nevertheless be convicted. R. v. Borthmckj 
Doug. 207. ; 1 East, P. C. 350.* 

* Archbold, 6» 7. 
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ACCESSORIES BEFORE THE FACT. 

" An accessory before the fact is he who being 
absent at the time of the felony committed, doth 
yet procure, counsel, command, or abet another 
to commit a felony." (I Hale^ 615.) 

" The procurement may be personal or through 
the intervention of a third person." {Fast 125.) 
" The bare concealment of a felony to be committed 
will not make the party concealing it an accessory 
before the fact. (2 Eaioh c. 29. s. 23.) Nor will 
a tacit acquiescence, or words which amount to a 
bare permission, be sufficient to constitute this 
oflfence. (1 Hale^ 616.) The procurement must 
be continuing, for, if the procurer of a felony repent, 
and before the lelony is committed actually coun- 
termand his order, and the principal notwithstanding 
commit the felony, the original contriver will not 
be an accessory. (1 Hale^ 618.) So, if the acces- 
sory order or advise one crime, and the principal 
intentionally commit another ; as, for instance, to 
commit a crime against A., and instead of doing so 
he commit the same crime against 6., the accessory 
will not be answerable. (1 Hale^ 617.) But if 
the principal commit the same offence against B. 
by mistake, instead of A., it seems it would be 
otherwise." " The accessory is liable for all that 
ensues upon the unlawful act commanded ; as, for 
instance, if A. command B. to beat C, and he beat 
him so that he dies, A. is accessory to the murder. 
So, if the offence commanded be effected, although 

I 3 
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by different means to those commanded ; as, for 
instance, if J. W. hire J. S. to poison A., and, 
instead of poisoning him, he shoot him, J, W. is 
nevertheless liable as an accessory." (Fast 369, 
370.) " If a man be indicted as accessory in 
the same felony to several persons, and be found 
accessory to one, it is a good verdict, and judgment 
may be passed upon him." * (1 Rale^ 624.) 

ACCESSORIES AFTER THE FACT. 

" An accessory after the fact is one who knowing 
a felony to have been committed by another, re- 
ceives, relieves, comforts, or a^ssists the felon. (1 
Hale J 618.) Any assistance given to one known 
to be a felon in order to hinder his apprehension, 
trial, or punishment, is sufficient to make a man 
an accessory after the fact." (1 Hale^ 619.) 
" But merely suffering the principal to escape will 
not make the party an accessory after the fact j for 
it amounts at most but to a mere omission." (1 
Hale^ 619.) " So if a person speak or write in 
order to obtain a felons pardon or deliverance, or 
advise his friends to write to the witnesses not to 
appear against him at his trial, and they write 
accordingly (1 Hakj 620.) ; or even if he himself 
agree for money not to give evidence against the 
felon ; or know of the felony and do not discover 
it (1 Hale J 317. 618.); none of these acts would 
be sufficient to make the party an accessory after 

* Archbold, 9. 
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the fact. He must be proved to have done some 
act to assist the felon personally. But if he employ 
another person to do so, he will be equally guilty 
as if he harboured or relieved him himself."* " If 
two persons are indicted as principals, and one is 
proved to.be only accessory, he must be discharged 
on this indictment, for, in consideration of law, their 
oflfences are quite diiferent. And one indicted as 
accessory before the fact cannot be convicted upon 
evidence proving him to have been (principal in the 
second degree) present aiding and abetting at the 
fact."f " An acquittal on an indictment for having 
been present aiding and abetting in a felony is no 
bar to an indictment charging the party as accessory 
before the &ct, because the offences described in 
the two indictments are distinct in their nature." J 

* Arcbbold, 9. f 1 PhiUips, 502. t 2 PhiUips, 26. 
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CHAP. XIV, 



OF PLEAS, ETC. 



PkcLS to be pleaded immediately the Court is sworn, — Pka 

to the Jurisdiction — in Abatement; on the Ground of 

former Acquittal, or former Conviction* — Case of William 

Maxwell, Boatswain of H. M. S. '* Tweed.^^ — Pardon 

— having been already punished for the Offence. 

When a prisoner at a court-martial has any special 
matter to plead in abatement, or in bar of trial, he 
should plead it immediately the court is sworn. 
The pleas of which a prisoner may take advantage 
in the courts of common law are equally valid at 
courts-martial. 

Plea to the jurisdiction. — When the Court hath 
no cognizance of the offence, the prisoner may plead 
to the jurisdiction * ; for instance, if a man were 
charged before a court-martial with robbery, in Her 
Majesty's dominions on shore, the offence would 
not be within the jurisdiction of such court : or 
when the court is not properly constituted accord- 
ing to the provisions of the Act 22 Geo. 2. cap. 33. ; 
or when at the time the offence was alleged to have 
been committed, the prisoner was not in actual 
service and full pay in the fleet or ships of war of 
Her Majesty, &c. 

♦ Archbold, 80. 



Chap. XIV.] OF PLEAS. 121 

Plea in abatement — When the charge assigns to 
the prisoner a wrong name. This plea would be 
of little avail, for by the stat. 7 Geo. 4. c. 64. s. 19. 
it is enacted, that no indictment or information 
shall be abated by reason of any dilatory plea of 
misnomer, or of want of addition, or of wrong 
condition, of the party offering such plea ; but, in 
such case, the Court shall forthwith cause the in- 
dictment or information to be amended according 
to the truth, and call upon the party to plead 
thereto, and proceed as if no such dilatory plea had 
been pleaded. 

If the prisoner be indicted in the name which he 
bears on the ship's books, and by which he is always 
called and known in the ship, it is sufficient. To 
obviate any difficulty on this point, we would 
recommend, that in one of the muster books (the 
complete book, for instance), the christian and sur- 
name of every officer and man should be written 
in full, and not abbreviated as is frequently the 
practice. 

On either of the above pleas, if considered to be 
well founded, it would be the duty of the Court to 
represent the same to the officer who ordered the 
court-martial to assemble, so that such corrections 
might be made in the charges, &c., as would meet 
the necessities of the case. 

Former acquittal, — "When a man is indicted 
for an offence and acquitted, he cannot afterwards 
be indicted for the same offence, provided the first 
indictment were such that he could have been law- 
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fully convicted on it ; and if he be thus indicted a 
second time he may plead ^autrefois acquit^ and 
it will be a good bar to the indictment."* Thus an 
acquittal on the ground that the offence charged 
was committed prior to the date mentioned in the 
indictment (which would be an erroneous ac- 
quittal f), may be pleaded as a bar to an indict- 
ment for the same offence, charging it on the right 
day. At common law, if a man be indicted for any 
offence, which in the indictment is charged to have 
been committed on a certain day, he may well be 
convicted upon that indictment, though the evi- 
dence should prove it to have been committed on a 
different day, the day in an indictment not being 
material, provided the offence be proved to have been 
committed before the date specified therein; and 
therefore if, by any misapprehension of the Judge or 
the jury, he was acquitted by reason of that variance, 
he might plead his acquittal to any other indict- 
ment for the same offence, although such other in- 
dictment charged the offence to have been committed 
on the right day ; and the principle of law which 
will not suffer a man's life to be in danger twice 
for the same offence would entitle him to his ac- 
quittal again. Greater strictness, we imagine, 
cannot be required in a charge before a court- 
martial thanta an indiotm^rt i common Uw. 

There are some exceptions to the above rule, as, 
for instance, in charges founded on letters written 
by the prisoner, if suchr letters do not correspond 

* Archbold, 87. t ^*^« Appendix, No. XV. 
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with the dates specified in the chaise, the variance 
would entitle the prisoner to an acquittal. So, also, 
where time is of the essence of the offence. And 
where the time stated must, to substantiate the 
charges, necessarily be proved, it is imperative that 
it should be correctly stated. 

" An acquittal upon an indictment for murder 
may be pleaded in bar of another indictment for 
manslaughter, because the defendant might be con- 
victed of manslaughter on the first indictment." 
" So an acquittal upon an indictment for man- 
slaughter is, it seems, a bar to an indictment for 
murder."* But an acquittal upon an indictment 
before an incompetent court is, in strictness of law, 
no bar to a subsequent trial before a competent 
court. An acquittal as accessory is no bar to an 
indictment as principal; neither can an acquittal 
as principal be pleaded to a subsequent indictment 
as accessory. 

Former conviction. — Since the passing of the 
Act 7 & 8 Geo. 4. cap. 28., attainder is no bar, 
unless for the same offence as that charged in the 
indictment f, and even then, if the trial had taken 
place before a court not properly constituted, it 
would, provided no part of the sentence had been 
carried into execution, be no bar to a new trial 
before a competent court. In May, 1828, William 
Maxwell, boatswain of the " Tweed," was tried by 
court-martial on board His Majesty's ship Maid- 
stone, in Simon's Bay, Cape of Good Hope, and 

♦ Archbold, 87. f Il>id. 93. 
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sentenced to suflfer death for a breach of the twenty- 
ninth article of war. Three commanders sat as 
members on this court-martial ; consequently their 
proceedings were illegal, and the sentence void. 
The Crown lawyers were requested to state their 
opinion whether Maxwell could be legally brought 
to trial before a competent tribunal ? — and 
whether, in the event of one or more of the same 
officers who composed the former court sitting 
again as members on the new court-martial, any 
legal objection on that account can arise to the 
proceedings ? 

Opinion. 
" We think the party accused not having been 
tried before a tribunal legally constituted, may be 
brought to trial before a competent tribunal ; and 
we see no objection to the same officers who con- 
stituted the former court sitting again on the trial 
of the party accused, for this is not the case of re- 
hearing the charge, but a case in which there has 
been no trial at all, the Court having been illegally 
constituted. 

" Chables Wetherell. 

" N. C. TiNDAL." 

Maxwell was accordingly tried, and the Court 
sentenced him to suffer death. 

Pardon. — " A pardon may be pleaded in bar to 
the indictment ; or after verdict, in arrest of judg- 
ment, or after judgment, in bar of execution."* 

• Archbold, 93. 
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" A pardon may be pleaded in bar, as at once de- 
stroying the end and purpose of the indictment, by 
remitting that punishment which the prosecution 
is calculated to inflict."* 

The thirty-sixth article of war directs that all 
crimes, not capital^ and not mentioned in the Act 
of the 22nd Geo. 2. cap. 33., shall be punished ac- 
cording to the laws and customs in such cases used 
at sea. If the commanding officer of a ship should 
punish a man for any capital offence j it would be 
an illegal punishment, and in strictness of law no 
bar to the trial of the offender by a competent 
tribunal. But whatever may be the strict law of 
the case, the fact of a man being twice punished 
for the same offence is so repugnant to our ideas 
of justice, that we very much doubt whether, ex- 
cept on the most urgent occasions, any officer 
would order a man to be tried by a court-martial 
on charges embracing crimes for which his com- 
mander had already inflicted summary punishment 
upon him. 

• 4 Black. Comm. 337. 
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CHAP- XV. 

INSAKE DELUSIONS AND DRUNKENNESS. 

Law relating to Crimes committed by Persons aJffUcted with 
insane Delusions. — Drunkenness no Excuse. — Prisoner 
becoming mad before Trial; or during Trial; or after 
Trialy before Execution. 

On a discussion in the House of Lords in the case 
of Reg. V. M'Naughten, their lordships directed 
that the following questions should be submitted to 
the Judges, in relation to the law respecting al- 
leged crimes committed by persons afflicted with 
insane delusion : — 

" First. What is the law respecting alleged crimes 
committed by persons afficted with insane delusion 
in respect of one or more particular subjects or 
persons ; as, for instance, where, at the time of the 
commission of the alleged crime, the accused knew 
he was acting contrary to law, but did the act 
complained of with a view, under the influence of 
insane delusion, of redressing or revenging some 
supposed grievance or injury, or of producing some 
public benefit ? 

" Second. What are the proper questions to be 
submitted to the jury, when a person alleged to be 
inflicted with insane delusion, respecting one or 
more particular subjects or persons, is charged 
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with the commission of a crime (murder, for ex- 
ample), and insanity is set up as a defence ? 

" Third. In what terms ought the question to be 
left to the jury, as to the prisoner's state of mind at 
the time when the act was committed ? 

" Fourth. If a person, under an insane delusion 
as to the existing facts commits an offence in con- 
sequence thereof, is he thereby excused ? 

" Fifth. Can a medical man, conversant with the 
disease of insanity, who never saw the prisoner 
previously to the trial, but who was present during 
the whole trial, and the examination of aU the wit- 
nesses, be asked his opinion as to the state of the 
prisoner's mind at the time of the commission of 
the alleged crime, or his opinion whether the pri- 
soner was conscious, at the time of doing the act, 
that he was acting contrary to law, or whether 
he was labouring under and what delusion at the 
time?" 

To these questions, the judges replied as fol- 
lows : — 

First Question. " Assuming that your lordships' 
inquiries are confined to those persons who labour 
under such partial delusions only, and are not in 
other respects insane, we are of opinion that, not- 
withstanding the party did the act complained of 
with a view, under the influence of insane delusion, 
of redressing or revenging some supposed grievance 
or injury, or of producing some public benefit, he is 
nevertheless punishable, according to the nature of 
the crime committed, if he knew, at the time of 
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committing such crime, that he was acting con- 
trary to law, by which expression we understand 
your lordships to mean the law of the land. 

Second and third Questions. " That the jury 
ought to be told in all cases that every man is sup- 
posed to be Sdne, and to possess a sufficient degree 
of reason to be responsible for his crimes, until the 
contrary be proved to their satisfaction ; and that, 
to establish a defence on the ground of insanity, it 
must be clearly proved that, at the time of the 
committing of the act, the party accused was 
labouring under such a defect of reason, from dis- 
ease of the mind, as not to know the nature and 
quality of the act he was doing, or, if he did know 
it, that he did not know he was doing what was 
wrong. The mode of putting the latter part of 
the question to the jury on these occasions, has 
generally been, whether the accused, at the time of 
doing the act, knew the difference between right 
and wrong, which mode, though rarely, if ever, 
leading to any mistake with the jury, is not, as we 
conceive, so accurate when put generally, and in 
the abstract, as when put to the party's knowledge 
of right and wrong, in respect to the very act with 
which he is charged. If the question were to be 
put as to the knowledge of the accused, solely and 
exclusively with reference to the law of the land, it 
might tend to confound the jury, by inducing them 
to believe that an actual knowledge of the law of 
the land was essential, in order to lead to a con- 
viction ; whereas the law is administered upon the 
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principle that every one must be taken conclu- 
sively to know, it, without proof that he does know 
it. If the accused was conscious that the act was 
one which he ought not to do, and if that act was 
at the same time contrary to the law of the land, 
he is punishable ; and the usual course, therefore, 
has been to leave the question to the jury, whether 
the party accused had a sufficient degree of reason 
to know that he was doing an act that was wrong ; 
and this course, we think, is correct, accompanied 
with such observations and explanations as the 
circumstances of each particular case may require. 

Fourth Question. " The answer to this question 
must of course depend on the nature of the delu- 
sion ; but making the same assumption as we did 
before, that he labours under such partial delusion 
only, and is not in other respects insane, we think 
he must be considered in the same situation as to 
responsibility, as if the facts with respect to which 
the delusion exists were real. For example, if, 
under the influence of his delusion, he supposes 
another man to be in the act of attempting to take 
away his life and he kills that man, as he supposes, 
in self-defence, he would be exempt from punish- 
ment. If his delusion was that the deceased had 
inflicted a serious injury to his character and for- 
tune, and he killed him. in revenge for such slip- 
posed injury, he would be liable to punishment. 

Fifth Question. " We think the medical man, 
under the circumstances supposed, cannot in strict- 
ness be asked his opinion in the terms above stated, 

K 
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because each of those questions involves the deter- 
mination of the truth of the facts deposed to, which 
it is for the jury to decide ; and the questions are 
not mere questions upon a matter of science, in 
which case such evidence is admissible. But when 
the facts are admitted or not disputed, and the ques- 
tion becomes substantially one of science only, it 
may be convenient to allow the question to be put 
in that general form, though the same cannot be 
insisted on as a matter of right." 

Drunkenness is no excuse for the perpetration 
of any crime ; on the contrary, it would rather be 
looked upon as an aggravation. But in some in- 
stances it is adduced, to show that the act with 
which the prisoner stands charged was unpre- 
meditated. No description of madness, voluntarily 
contracted, will absolve a man from the punishment 
due to the crime he may commit whilst under the 
influence of such madness. But if the madness 
becomes habitual and confirmed, it would be other- 
wise. For instance, if a man, while in a state of 
frenzy from drunkenness, kill another, he must be 
held responsible for the act; but if he kill him 
while labouring under confirmed madness, caused 
by a riotous and debauched mode of living, he will 
not be amenable to punishment. To ascertain the 
degree of responsibility that attaches to the crimi- 
nal acts of a person, the points that require to be 
investigated are, whether, at the time of the com- 
mission of the offence charged, he was in a state of 
mind to distinguish evil from good, and to. know 



ChaV XV.] MADNESS, 131 ^ 

that what he was doing was contrary to the laws of 
God and man. If he had sufficient reason to ob- 
serve these distinctions, and possessed the know- 
ledge referred to, he must be held answerable for 
the consequences of those acts : these are questions 
which the court-martial must decide. 

" If a man in his sound memory commits a 
capital offence, and, before arraignment for it, he 
becomes mad, he ought not to be arraigned for it ; 
because he is not able to plead to it with that ad- 
vice and caution that he ought. And if, after he 
has pleaded, the prisoner becomes mad, he shall not 
be tried ; for how can he make his defence ? If, 
after he be tried and found guilty, he loses his 
senses before judgment, judgment shall not be 
pronounced ; and if, after judgment, he becomes ot 
nonsane memory, execution shall be stayed ; ' for 
peradventure,' says the humanity of the English 
law, * had the prisoner been of sound mendory, he 
might have alleged something in stay of judgment 
or execution/ " * 

♦ 4 Black. Comm., 24. 
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CHAP. XVI. 

APPOINTMENT AND DUTIES OF THE OFFICIATING 

JUDGE-ADVOCATE. 

Appointment and Duties of Officiating Judge-Advocate, — 
Opinion of Judge JBathurst thereon. — Duty when con- 
ducting a Prosecution. — May give his Opinion on all 
Matters of legal Doubt. — Not to allow Copies of the 
Sentence to he taken. 

In the absence of the Judge- Advocate and his de- 
puty, the Court is authorised to appoint some per- 
son to officiate in that capacity. When the com- 
mander-in-chief has no objection, his secretary is 
generally selected for this duty. It would certainly 
be better, if the appointment of the officiating 
Judge- Advocate were vested in the officer who 
orders the court-martial to assemble, such appoint- 
ment to be subject to the subsequent approval 
of the Court. This would remove the anomaly 
which at present exists in the fact of his being re- 
quired to perform several duties connected with 
that office, before he is furnished with a warrant 
for so doing, besides which, the commander-in-chief, 
or officer, ordering a court-martial, being deeply 
interested in the legality of the proceedings, it ap- 
pears but right, as he cannot be there himself to 
advise the Court, that he should be allowed to 
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appoint a person in whose ability and discretion he 
has confidence. It is not only necessary that the 
Judge- Advocate should possess an intimate know- 
ledge of the rales and regulations of the naval ser- 
vice, but that he should understand the ordinary 
forms observed in criminal trials *, the observance 
of which at courts-martial would, in many cases, 
have prevented the strictures that have from time 
to time been passed upon the proceedings of these 
tribunals. 

The duties of a Naval Judge- Advocate are, — 

1. To give at least twenty-four hours' notice to 
the prisoner of a court-martial being ordered to 
assemble for his trial ; at the same time to supply 
him with a copy of the charges on which he is to 
be tried, and a list of witnesses intended to be 
called to support those charges ; also to call upon 
him for the names of the persons whom he intends 
to examine in his defence.f 

2. To give notice to the prosecutor of a court- 
martial being ordered to assemble. 

3. To summon the witnesses required for the 
prosecution and defence. 

4. To advise the Court on the proper forms to 

* The author begs leave to call the attention of his brother 
officers and others to ^^Archbold's Pleading and Evidence in 
Criminal Cases," a work without a careful study of which no 
one should take upon himself the responsible duties of a Judge- 
Advocate at Courts-Martial held on foreign stations. 

t The President, prior to the Court being sworn, should 
ascertain that the Judge- Advocate has complied with these 
regulations. 

K 3 
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be observed ; and to give his opinion on aU matters 
of legal doubt which may arise in the course of the 
trial. 

5. To administer the prescribed oaths to the 
members of the Court and the witnesses. 

6. To take minutes of the proceedings of the 
Court. 

7. To put questions to the witnesses tending to 
lead the Court to a knowledge of the facts of the 
matter in issue. 

8. To conduct prosecutions instituted on the 
part of the Crown, or when no prosecutor is 
present. 

9. To collect the votes of the members, and draw 
up the sentence under the direction of the Court. 

10. To prepare a fair copy of the minutes of 
proceedings, and transmit the same to the Ad- 
miralty. 

The following questions were submitted to Judge 
Bathurst, relating to the duties of a Naval Judge- 
Advocate : — 

Question 1. " What is properly the office of a 
Judge- Advocate ? The Act 22 Geo. 2. says, he is 
to swear the Court and the evidence; and the 
general printed instructions, under the head of 
Courts-Martial, direct him to take minutes of the 
proceedings of the Court, to advise them of the 
proper forms, and to deliver his opinion on any 
doubts or difficulties that may arise in the course 
of the trial. But I should be glad to know whether 
he is prosecutor for the Crown ; and if so, whether 
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he can with propriety advise the prisoner, and 
assist him in his defence ?" 

Question 2. " By the Act of Parliament of the 
22 Geo. 2., a court-martial is authorised, in the 
absence of the Judge- Advocate of the fleet and his 
deputy, to appoint a person to execute the office of 
Judge- Advocate ; but as it cannot properly become 
a court-martial tiU the members are sworn by a 
Judge- Advocate, how and when is such a person to 
be appointed ? 

" It appears highly reasonable that he should be 
appointed some time before the Court assembles, as 
there ought to be some time to give the prisoner 
notice of his trial to summon the evidence, &c., 
which are supposed to be part of the Judge- 
Advocate's duty. Has not the president, therefore, 
authority, as soon as he receives an order to as- 
semble a court-martial, to grant a warrant to some 
person to execute the office ? If not objected to by 
the majority of the members, he will of course 
become the officiating Judge- Advocate, agreeably 
to the Act. And can it be a legal court-martial 
if the person officiating as Judge- Advocate be ap- 
pointed by warrant from the commander-in-chief 
of the squadron instead of the president ?" 

Judge Bathurst answered the above questions as 
follows : — 

Answer to Question 1. -" The answer to these 
queries suppose the fact contained in them to be 
accurately stated, as well as the clauses of the dif- 
ferent Acts of Parliament which are alluded to. 

K 4 
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" The duty of a Judge- Advocate can only be col- 
lected from the statutes which relate to naval 
courts-martialy and the constant practice since the 
first of these, which is supposed to be the 13th of 
Chas. 2. It is undoubtedly his duty that the proofs 
on the part of the Crown and the prisoner should 
be properly laid before the Court ; and where the 
point is doubtful, he should incline on the part of 
the prisoner." 

Answer to Question 2. "I think that the court- 
martial, aa soon as it is assembled, may appoint a 
Judge- Advocate ; and as the Act says it must be 
done by the Court, a majority should concur in the 
appointment. It might not be improper, however, 
to have this further explained by a new Act." 

When the Judge-Advocate conducts a prosecu- 
tion on the part of the Crown, or when no pro- 
secutor is present, it is his duty to collect the 
evidences, and obtain from them a due knowledge 
of the facts of the case, so as to enable him to bring 
the same before the Court in a clear and legal 
shape. Having done this to the best of his ability, 
it is incumbent upon him, both in a legal and 
moral point of view, to see that every extenuating 
circumstance that can be adduced by the prisoner 
is also properly brought to the notice of the Court.* 
There can — at least there ought to be — no vin- 
dictive feeling mixed up with these prosecutions : 
they are supposed to be instituted solely with a 
view of maintaining the honour and interests of 

* Queen's Regulations, chap. vii. art. 9., page 79. 
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the public service : the end sought after is justice, 
— justice to the Crown and to the accused; the 
efforts of the Judge- Advocate should therefore be 
directed to furnishing every particular bearuig on 
the matter . in issue, so that the Court may be 
enabled to return a verdict founded on right to 
\ all the parties concerned. In his position as pro- 

secutor, he must be considered as assistant to the 
Court, or in the ancient character of assessor to the 
Court, though not as separate from, or independent 
of, the Court, in the now absolute character in 
which the term prosecutor is sometimes understood. 
The Court is competent to call and interrogate 
such witnesses as they may think fit, on any point 
during the prosecution or defence, although the 
Judge- Advocate may not choose to examine them. 
The duty of the Judge- Advocate, in the manage- 
ment of the prosecution, cannot affect the authority 
of the Court in this respect. 

The Judge- Advocate is authorised to give his 
opinion on all matters of legal doubt which may 
arise in the course of the trial ; but he should be 
careful not to bias the votes of the members by 
expressing himself satisfied of the guilt or inno- 
cence of the prisoner. He may, if called upon to 
do so, say that such and such evidence is, in a legal 
point of vieWy sufficient, or not sufficient, to warrant 
a conviction ; but the issue lies with the Court : 
to attempt to lead them to any particular verdict 
would evidently be an injustice to the parties con- 
cerned in the trial. 
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No person should be furnished, on any account 
whatever, with a copy of the sentence, or any part 
of the minutes of proceedings : applications to this 
eflfect could only be entertained at the Admiralty. 
But if certificates as to character be placed before 
the Court, the party producing them may be al- 
lowed to have the original documents returned to 
him on furnishing copies to be attested by the 
president- 
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CHAP. XVII. 

ON THE SENTENCE AND PUNISHMENT. 

Mode of Proceeding wheii all the Evidence has been heard. 

— Cases in which the Court have no discretionary Power as 
to Punishment. — Commissioned Officers cannot be reduced 
to a lower Rank. — Case of Lieutenant Franklin^ R, M. 
— When the Charges are provedy Prisoner cannot be ac- 
quitted. — Officers dismissed cannot receive Half-Pay by 
Direction of the Court. — Sentence to express of what the 
Party accused has been found guilty. — Court to be con- 
fined to the Investigation of the Subject Matter of the 
Charge^ and to that only. — Court'Martial has no Power 
to dispose of the Bodies of Criminals after Execution. — 
The Punishments awarded must be in conformity with the 
Usage of the Service. — Court-Martial cannot legally 
sentence a Prisoner to be imprisoned " and kept to hard 
Labour/' or " to be kept in solitary Confinement," or 
to be ^* transported." — Persons sentenced to Imprisonment 
to be coTi/ined in the Gaol of the County where the Court- 
Martial is held. — Court to state the Grounds whereon 
they recommend a Prisoner to Mercy. — In Sentence of 
Death, the Article of War on which the Judgment is 
founded to be stated. — Minority may vote on the Question 
of Punishment. — When the Charges are declared to be 
frivolous and ill-founded. 

The proceedings of the Court when all the evidence, 
&c. for and against the prisoner has been heard, 
are thus clearly laid down in the Queen's Regula- 
tions (chap. viii. pp. 80 and 81.) : — 

" When the evidence is closed, the accused person 
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shall be removed, and by-standers shall withdraw ; 
the Court shall then consider the matter in evi- 
dence before it, and the Judge- Advocate, or person 
acting as such, by the direction of the Court, shall 
draw up such questions as shall be agreed upon, 
whereon to form a determination in regard to the 
innocence or guilt of the person upon trial. K 
the party be found guilty of a breach of any of the 
articles of war established by law, the Court shall 
consider and determine on the punishment proper 
to be inflicted in conformity therewith. The Judge- 
Advocate, or person acting as such, shall draw up 
the sentence accordingly, being careful to specify 
therein the charge, or substance of it ; and the 
same shall be signed by every member of the Court, 
by 'way of attestation, notwithstanding any dif- 
ference of opinion there may have been among the 
members. 

"In taking the opinion of the Court upon all 
questions, the junior officer shall vote first, and then 
the other officers in order up to the president ; and 
should the members of the Court disagree upon any 
question, or on a division the votes should be equal, 
the point in question shall receive the construction 
most favourable to the prisoner.* 

" After the sentence shall have been drawn up 
and signed, all persons shall be re-admitted ; and 

* Whenever it may be necessary to obtain the opinion of the 
Court on any question, the prosecutor, prisoner, and audience 
should be directed to withdraw until the Court shall have come 
to a decision. 
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the party accused being also present, the Judge- 
Advocate, or person acting as such, shall, by 
direction of the Court, pronounce the same." 

To some of the offences mentioned in the articles 
of war, there are specific punishments annexed, 
which the court-martial have no authority to miti- 
gate. Since the passing of the Act 10 & 11 Vict, 
cap. 59., the cases in which they are required to pass 
sentence of death are limited to murder, and buggery 
or sodomy. When the offence has not been made 
capital by the common law, or by act of parliament, 
the court-martial could not legally adjudge a person 
to suffer death for such offence. Persons declared 
to be guilty of a breach of those articles to which 
a specific punishment is annexed in the Act 22 
Geo. 2. cap. 33. must be sentenced in exact con- 
formity with the provisions of that Act ; the slight- 
est variation would be fatal, and render the sen- 
tence void. 

In the undermentioned cases the Court have no 
discretionary power either to mitigate or extend 
that part of the punishment which is printed in 
italics : — 



Abt. 7. Not sending to the " To forfeit and lose his 

Court of Admiralty all papers share of the capture^^SiVi^SM^QT 

found on board prize-ships. such further punishment, &c. 

Art. 8. Taking money, or « To forfeit and lose his 

other effects, out of any prize, share of the capture,^ and suf- 

before the same shall be ad- fer such further 4)unishment, 

judged lawful prize in some &c. 
Admiralty Court. 
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Art. 16. Commanding offi- 
cers receiving or entertaining 
deserters from H. M. ships, 
and not giving notice to tiie 
proper autlxorities. 

Art. 18. Taking anj goods 
on board, other than for the 
use of the vessel, except gold, 
silver, jewels, &c. 



" To he cashiered^* 



Art. 28. Murder. 

Art. 29. Buggery or So- 
domy. 

Art. 31. Making or sign- 
ing false musters or muster- 
books, or aiding or abetting 
any other persons in the mak- 
ing or signing thereof. 



*' To he cashiered^ and he 
for ever afterwards rendered 
incapahU to serve in any 
place or office in the naval 
service of Her Majesty, her 
heirs, and successors,^ 

" Deathr 

" Death."" 



" To he cashiered, and ren^ 
dered incapahle offurtlier em- 
ployment in Her Majestjfs 
naval service." 



Art. 33. Scandalous, op- " To he dismissed from Her 

pressive, or fraudulent beha- Majesty^s service*' 
viour of officers. 



Act 19 Geo. 3., cap. 17., 
sec. 2. Members of courts- 
martial absenting themselves 
from the said courts during 
the whole course of the trial, 
except in case of sickness, &c. 



" To he cashiered from Her 
Majesty's service."" 



On the 6th of June, 1806, Captain John A. 
Norway, of His Majesty's ship " Tromp," was tried 
by court-martial at Plymouth, on charges exhibited 
against him by the carpenter of that ship, for con- 
verting the king's stores to his private purposes. 
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and for making false musters ; the Court declared 
the former charge not proved, and the latter proved, 
and thereupon adjudged Captain Norway to be 
" dismissed from His Majesty's service J^ 

The 31st article of war enacts, that every officer 
or other person in the fleet who shall knowingly 
make or sign a false muster, or muster-book, or 
who shall command, counsel, or procure the making 
or signing thereof, or who shall aid or abet any 
other person in the making or signing thereof, 
shall, upon proof of any such offence being made 
before a court-martial, " be cashiered and rendered 
incapable of further employment in His Majesty^ s 
naval service.^^ 

It will be observed that this article leaves no dis- 
cretionary power in the court-martial, as to the 
punishment to be awarded to persons guilty of the 
offences specified. If the charge of false musters 
should be proved, the Court have no alternative — 
they must sentence the offender to be " cashiered 
and rendered incapable of further employment in Her 
Majesty^s naval service.^^ The sentence passed on 
Captain Norway was laid before His Majesty's at- 
torney and solicitor-general, who were of opinion, 
that as it was not in conformity with the Act of 
Parliament, it could not legally be carried into 
execution. 

A court-martial has no power to sentence an 
officer to be reduced from a superior to an inferior 
rank, when such reduction involves the necessity of 
issuing a new commission or warrant to the party 



144* SENTENCE AND [Chaf. XYH. 

80 sentenced. As an exemplification, we may quote 
the case of First-Lieutenant Franklin, of the Royal 
Marines, serving on board His Majesty's ship, 
" Caesar," who was tried by court-martial, in July, 
1800, on charges exhibited against him by Captain 
Sir James Saumarez, for being absent from the said 
ship without leave. The Court being of opinion 
that the charges were proved, adjudged Mr. Frank- 
lin to be dismissed from His Majesty's ship, 
"Caesar," and to be reduced in his rank to the 
bottom of the list of second lieutenants of His 
Majesty's marine forces. 

The opinion of the solicitor of the Admiralty 
respecting this sentence was as follows : — "I am of 
opinion that this sentence cannot be considered as 
legal, inasmuch as it not only takes away the com- 
mission already possessed by the lieutenant, but, in 
effect, directs His Majesty to grant another, which 
certainly cannot be within the jurisdiction of the 
court-martial. The only way in which I can think 
the sentence may be supported as a legal sentence, 
is to consider that part of it which dismisses 
Lieutenant Franklin from His Majesty's ship 
' Caesar,' as the sentence^ and the rest as merely 
recommendatory. This mode, however, of taking 
a sentence, as it were, to pieces, and giving efiect to 
part of it as the legal sentence of the Court, and 
denying the validity of the other part which ac- 
companies it, by way of qualification, when the 
whole purports to be delivered in one strain of 
authority, is certainly not without its objections. 
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The grant of a new commission must be the act of 
His Majesty's pleasure, and not of the authority of 
the court-martial." 



In February 1805, Captain Richard A. Bennett, 
of His Majesty's ship " Tribune," was tried by court- 
martial at Portsmouth for not having fuUy exe- 
cuted certain instructions which he had received 
from the Lords Commissioners of the Admiralty. 
The Court declared the charge to be proved against 
Captain Bennett; but it appearing to the Court 
that, in deviating from their Lordships' orders, he 
was actuated by the purest motives for the good of 
His Majesty's service, they adjudged him to he ac- 
quitted. The legality of this sentence was ques- 
tioned, and the opinion of the crown lawyers was 
requested, " whether it is competent in the Court 
to acquit a prisoner whom they have declared to be 
guilty of disobedience of orders ?" 

Opinion. 
" We collect from the sentence of the court-mar- 
tial, that they must have thought the defendant had 
disobeyed his orders, but that he had done this from 
a persuasion that, under the circumstances which 
then existed, the good of the service required it. 
This motive might have furnished the court with a 
sufficient ground for imposing the slightest punish- 
ment upon the defendant, after conviction, or per- 
haps for petitioning His Majesty to pardon the 
offence altogether, but we do not think it justified 
a sentence of acquittal. We are confirmed in this 

L 
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opinion by the judgment of Lord Mansfield and 
Lord Loughborough, in the case of Sutton v. John- 
stonej in which they lay it down as clear and indis- 
putable law, that nothing can excuse a svhoi'dinate 
officei' in the disobedience of orders hut a physical 
impossibility to obey them. We therefore think that 
the court-martial have drawn an improper conclu- 
sion from the premises stated in their sentence ; but 
as they do in terms acquit the defendant, and as it 
was evidently their intention so to do, we think 
that he is entitled to the benefit of that acquittal, 
and cannot be brought to another trial. 

" S. Perceval. 

" V. GiBBS. 

" T. Jervis. 

"March 15. 1805.'' 

" If the state and condition of a ship be such 
that an order given cannot be obeyed^ the not obey- 
ing in that case is not disobedience, and requires 
no justification, but th&i^e ought to be an acquittal 
upon the ground of the cJiarge of disobedience not 
being made out. But if a subordinate officer, having 
received an order which might be obeyed^ does not 
obey because, regard being had to the state and 
condition of his ship, he is of opinion that such an 
order ought not to have been issued to hiiii, in this 
case the not obeying is disobedience in my apprehen- 
sion, and he would be to justify himself as he 
could," * 

" It cannot be disobedience where obedience is 

* E3rre, Baron^ Sutton y. Johnstone^ 1 D. & E. 501. 
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impracticable or legally improper, for the term 
implies a crime, whereas there can be no criminality 
in omitting to do what is physically impossible or 
forbidden by law. The court-martial cannot justify 
disobedience to a lawful command under any cir- 
cumstances, for it is directly repugnant to the 22nd 
article of war, and to the oath which they take to 
duly administer justice according to the laws in 
force for the government of His Majesty's ships, 
vessels, and forces by sea." * 

A court-martial cannot legally sentence an officer 
to be " dismissed from his ship^ put upon half pay^ 
and rendered incapable of being again employed in 
Her Majesty's ships or vessels at sea.^^ Such a sen- 
tence would be illegal, because, on declaring an 
officer to be incapable of serving again^ the Court 
have not the power to direct that he shall notwith- 
standing receive his half pay; they can only re^ 
commend that he should be so far indulged. And 
such a reconamendation would scarcely be con- 
sistent with the sentence, the half pay being not 
merely a reward for past services, but a retainer 
for future services. The 3rd article of the order 
in Council of September 15, 1715, for establishing 
the half pay, expressly directs that no officer shall 
be entitled to that allowance who shall be dismissed 
from His Majesty's service by the sentence of a 
court-martial. 

When the charges involve the imputation of se- 
veral distinct oflfences, and the finding is, that those 

* Sutton V. Johnstone^ 1 D, & K 50 1. 
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charges have been in part proved, the court, in 
their sentence, should be careful to express of what 
the party accused has been found guilty, or ac- 
quitted, in order that it may be seen whether the 
punishment they award is a legal punishment for 
the crime of which they find the prisoner guilty. 

When the form of the sentence, in cases where 
some of the charges are bad and some good, is such 
that it cannot be distinguished how far the Court 
has proceeded on the bad, and how far on the good 
charges, the whole judgment must necessarily be a 
nullity. It is imperative in such cases that the 
sentence should clearly express on which of the 
charges the judgment of the Court is founded. 
Furthermore, when the defendant is tried on several 
charges, the sentence must pronounce hun to be 
acquitted of such as are not proved. " In trover 
and conversion of goods, if the defendant be found 
guilty of part, and of part not guilty, but no judg- 
ment is given for that of which he is so found not 
guilty, as it ought to be, this is erroneous." * 

In the case of the King v. Hungerfordj the de- 
fendant was indicted for feloniously and burglari- 
ously entering a dwelling-house and stealing foods 
therein of the value of six pounds. The verdict 
was, not guilty of the burglary, but guilty of steal- 
ing in the dwelling-house. The Judges held that 
this finding was sufficient to warrant a capital pu- 
nishment.t 

" Upon a count in an indictment against eight 

♦ Viner's Abridgement, " Error,*' B. b. pi. 18. 
t 2 East, P. C. 518. 



Chap. XVH.] PUNISHMENT. 149 

defendants, charging one conspiracy to effect cer* 
tain objects, a finding that three of the defendants 
are guilty generally, that four of them are guilty of 
conspiring to effect some, and not guilty as to the re- 
sidue of these objects, is bad in law, and repugnant ; 
inasmuch as the finding that the three were guilty 
was a finding that they were guilty of conspiring 
with the other five to effect all the objects of the 
conspiracy, whereas, by the same finding, it appears 
that the other five were guilty of conspiring to 
effect only some of these objects."* 

If the sentence states only one offence, and then 
proceeds to declare the defendant guilty of two 
offences, it would be impossible to separate the 
punishments awarded so to apply a portion to the 
one offence which is charged, and the other portion 
to the offence which is not charged, and therefore 
the sentence would be altogether void. For in- 
stance, if a person were tried for disobedience of 
orders, and the Court find him guilty, and on evi- 
dence received, declare him to be guilty also of 
drunkenness, their sentence, whatever it might be, 
could not be carried into execution ; for it would 
appear on the face of it, that they had tried him 
for an offence with which he was never properly 
charged, and consequently, of which they could 
have no cognizance. Such a sentence, in fact, 
would not only be totally invalid, but the members 
of the Court from whence it emanated would be 
liable to an action at common law, for having ex* 

• Case of CConnell and others, 11 C. & F- 155. 
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ceeded their judicial authority. The principle is the 
same whether the offence not charged (but of which 
the Court may have found the prisoner guilty) be 
one for which capital punishment might be awarded, ' 
or a minor offence subject only to minor punish- 
ment, because no such offence would appear to have 
been charged. 

As the minutes of the court-martial can never be 
resorted to to supply the defects appearing on the 
sentence, we would urgently recommend the most 
scrupulous attention on the part of every member 
as well as the Judge Advocate in drawing up this 
important document. 



A court-martial has not power to order the 
bodies of criminals to be hung in chains ; if there is 
any such power it is in Her Majesty, as having the 
right to dispose of the bodies of malefactors con- 
demned to death after their execution. Fourteen 
men belonging to His Majesty ship " Saturn " were 
tried for mutiny at Plymouth, in July 1797. The 
Court adjudged that the bodies of two of them who 
were sentenced to suffer death should, after exe- 
cution, be hung in chains ; but the latter part of 
the sentence was not allowed to be carried out. 

In those cases where the Court have a dis- 
cretionary power vested in them as to the punish- 
ment to be inflicted on offenders, their award must 
be in conformity with the usage of the service. 
The Act 22 Geo. 2. cap. 33. authorises them to 
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order imprisonment for any term not exceeding 
two years ; but they cannot superadd that the pri- 
soner should be kept to hard labour or in solitary 
confinement for the whole or any part of such 
term ; the sentence must be confined simply to im- 
prisonment. * Neither can a court-martial legally 
adjudge a person to be transported as a felon. The 
learned Blackstone, in his " Commentaries on the 
Laws of England," observes, " No power on earth, 
except the authority of Parliament, can send any 
subject of England out of the land against his will ; 
no, not even a criminal. For exile and transpor- 
tation are punishments at present unknown to the 
common law ; and whenever the latter is now in- 
flicted, it is either by the choice of the criminal 
himself to escape a capital punishment, or else by 
the express direction of some modern act of parlia- 
menty^ 

The 27th sect, of the Act 5 & 6 Vict. cap. 98. 
enacts, that any person wh^ shall have been con- 
victed by a naval court-martial, and sentenced to 
imprisonment, or who, in consequence of his sen- 
tence, shall be liable to be detained until execution 
of his sentence can be had, shall be committed to, 
and imprisoned in, the common gaol of the county 
in which he shall be first landed, or shall first ar- 
rive in England, or of the county in which such 
court-martial shall have been holden. 

If the court-martial should be held out of Eng- 

♦ Vide Appendix, No. XVI. f I^^^- 
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land, or in England, but without the body of any 
county, the sentence should be, that the prisoner 
be confined in one of Her Majesty^ s gaols in England 
for the period, &c. 

If the Court think proper to recommend a pri- 
soner to mercy, the ground on which they make 
such recommendation should be stated in a letter 
from the president, either to the secretary of the 
Admiralty, or to the commander-in-chief. The fol- 
lowing case will perhaps clear up any doubts that 
may exist as to the obligation of the Court in this 
respect. 

On the 2nd of July, 1801, a court-martial as- 
sembled on board the " Gladiator," in Portsmouth 
Harbour, for the trial of William Johnson and 
Adiel Powelson, alias Henry Poulson, formerly of 
His Majesty's ship "Hermione," for having murdered 
the officers of the said ship, or been aiding and 
assisting therein, and for having aided and assisted 
in carrying the said^hip to La Guayra and de- 
livering her up to the enemy. The Court found 
the charges fully proved against Powelson, and 
partly proved against Johnson ; the Court, there- 
fore, adjudged them both to sufier death, but 
stated, in a letter signed by all the members, ad- 
dressed to the secretary of the Admiralty, that 
there were circumstances in the case of William 
Johnson which led them humbly to reconmiend 
him to His Majesty's mercy. Rear Admiral Hollo- 
way, who was president of the Court, was requested 
to state the particular circumstances which ap- 
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peared so favourable to the prisoner Johnson as to 
induce them to recommend him to mercy. This he 
declined doing, on the ground that any revelation 
on his part would be inconsistent with the oath he 
had taken. The case was then submitted to the 
law officers of the Crown, who delivered the fol- 
lowing opinion : — 

" We have considered the statute of the 22 Geo. 2. 
cap. 33., and the oath therein prescribed to be taken 
by the members of courts-martial, and we are of 
opinion that such oath, in the particular above re- 
ferred to, was only meant to protect the individuals 
composing such Courts against the inconvenience 
which might attend a disclosure of the manner in 
which they should give their votes; but as the 
same statute has directed that no sentence of death 
given by any such court-martial (except in cases 
of mutiny) shall be put in execution till after a 
report of their proceedings shall have been made to 
the Lords Commissioners of the Admiralty, and 
as the Court has, in point of fact, made a report of 
their proceedings in the present instance, we are 
of opinion that, upon further consideration, they 
cannot have any objection to disclosing the cir- 
cumstances upon which they have been induced to 
ground their recommendation to mercy, unless 
such disclosure would have the effect of revealing, 
directly or indirectly, any agreement or compromise 
amongst themselves, and thereby of revealing the 
votes of the individual members ; and if that would 
be the effect in the present instance, the disclosure 
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cannot, with propriety, be called for; otherwise 
there seems to be no objection to requiring it. 

" Edward Law. 

" J. Jervis. 

*' S. Perceval. 

"July 7. 1801." 



When the court-martial adjudge a person to 
suffer death, the article of war on which their judg- 
ment is founded should be stated in the sentence. * 

If the charges are found to be proved by a bare 
majority, the minority are not to be precluded 
from voting on the question of punishment. This 
rule is highly favourable to the prisoner, for, of 
course, those members who consider that the 
charges have not been proved, will do all in their 
power to mitigate the penalty attached to the 
offence which the majority declare him to be 
guilty of. 

When charges are preferred against a person 
without any foundation, the Court may, in its 
discretion, pronounce them to be cruel, mali- 
cious, vexatious, frivolous, or ill formed, accord- 
ing to the circumstances of the case. The term 
cruel^ however, could not, with propriety, be 
used on the acquittal of an officer who has been 
tried on charges exhibited against him by his in- 
ferior. Innumerable instances might be cited 
where courts-martial have thus marked their dis- 
approbation of a prosecutor's conduct in preferring 

* Vide Appendix L 
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charges when not a tittle of good evidence has 
been adduced to support them, or when the pri- 
soner has so clearly refuted them as to leave no 
doubt of his entire innocence; or when it is ap- 
parent that the prosecutor has been influenced by 
unworthy motives in bringing the charges. With 
either of the above words appended to it, tending, 
as they do, to remove the prejudice with which 
society is too apt to look upon men who have been 
accused of great offences, the sentence becomes the 
more valuable to the person acquitted, and may, in 
some degree, serve as a recompense for the» trouble 
and anxiety he has undergone in clearing himself 
from a false accusation. 

It was determined in the Court of Common Pleas, 
November 12. 1806, before Sir James Mansfield, 
C. J., in an action for libel brought by Captain 
Jekyll, of the 43rd regiment, against Sir John 
Moore, the president of a court-martial, that he was 
not liable to an action for a libel for having de- 
livered a sentence and declaration to the Judge- 
Advocate to the following effect, on certain charges, 
the said Captain Jekyll had preferred against Colo- 
nel Richard Stewart of the same regiment, namely, 
" That he, the said Colonel Richard Stewart, is not 
guilty of either charges, and the Court do most 
fully and most honourably acquit him. The Court 
cannot pass without observation the malicious and 
groundless accusations that have been produced by 
Captain Jekyll against an officer, whose character 
has, during a long period of service, been so irre- 
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proachable as Colonel Stewart's ; and the Court do 
unanimously declare that the conduct of Captain 
Jekyll, in endeavouring to falsely calumniate the 
character of his commanding officer, is most highly 
injurious to the good of the service." Sir James 
Mansfield said.: " In order to enable the Court to 
decide upon the charges submitted by the King, 
they must hear all the evidence, as well on the part 
of the prosecution as of the defence, and after 
hearing both sides are to declare their opinion 
whether there be any grounds for the charges. If 
it appear that the charges are absolutely without 
foundation, is the president of the Court to remain 
perfectly silent on the conduct of the prosecutor ? 
Or can it be any offence for him to state that the 
charge is groundless and malicious ? It seems to 
me, that the words complained of in this case form 
part of the judgment of acquittal, and consequently 
no action can be maintained upon it." * 

The causes for which the sentence of a court- 
martial may be brought under review of a superior 
judicature are the same which, in the civil courts 
of England, authorise either the granting of a new 
trial, or an arrest of judgment ; that is to say, if 
the sentence or verdict shall have been manifestly 
without, or contrary to, evidence ; or if it shall 
have been contrary to, or unauthorised by law ; if 
the penal award be ^beyond measure exorbitant 
or severe ; if the jury or judges have been cor- 
rupted, &c. But in all such cases, as the presump- 

• M*Arthur, vol. ii. p. 206. 
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tion is strongly in favour of the judgment, the 
superior court will not entertain the appeal, or 
authorise any review of the proceedings unless on 
the most pregnant or positive grounds for sup- 
posing that the merits have not been fairly dis- 
cussed, and that the decision is not agreeable to the 
justice and truth of the case.* 

* 3 Black. Comm. 386. edit. 1800. 
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CHAR XVIIL 

EXECUTION OF THE SENTENCE. 

Execution of the Sentence. — Commander-in-Chief may 
peruse the Minutes. — Not authorized to pardon Offenders 
sentenced to Punishment by Court Martial: nor to remit 
Sentences : hut may suspend the Execution thereof for a 
time. — Sentence of Death passed in the Narrow Seas. — 
In Squadrons detached from the Commander-in-Chief — 
In cases of Mutiny. — Pardon granted by Her Majesty 
on certain Conditions. 

The usual mode of executing the sentence of 
death is by hanging the party so sentenced by the 
neck at the yard-arm of such of Her Majesty's ships 
as the Lords Commissioners of the Admiralty, or 
the commander-in-chief of the fleet, shall direct. 
No particular time or ship is specified in the sen- 
tence, in case an emergency of the public service 
should render it inconvenient to carry out the same 
on the day or at the place specified. 

The safety of those who are to direct the execu- 
tion of the sentence of death, as well as the anxious 
attention which the country will demand from the 
oflScer having authority over the life of a fellow- 
subject, demands that in all cases the commander- 
in-chief should carefully peruse the minutes of the 
court-martial, and satisfy himself that there are no 
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legal objections to the validity of its judgment, or 
grounds on which he should respite the execution 
of the sentence until the receipt of instructions 
from the Lords Commissioners of the Admiralty. 

In 1845, Her Majesty's Attorney-General, and 
Solicitor-General, and Counsel for the affairs of the 
Admiralty, were desired to state their opinion as to 
what extent, and in what cases, naval commanders- 
in-chief abroad have the power of remitting sen- 
tences and pardoning persons sentenced to punish- 
ment by courts-martial. 

Opinion, 

" We are of opinion that naval commanders-in- 
chief on foreign stations have no power to pardon 
persons sentenced to the punishment of death by 
court-martial. But as the execution of the sen- 
tence is entrusted to them without any limitation 
as to the time within which it is to be done, they 
may, when they think proper, report them to the 
Lords Commissioners of the Admiralty, and sus- 
pend the execution thereof until the pleasure of 
Her Majesty on the subject be made known to 
them. 

" We are also of opinion, that in all other cases 
the naval commanders-in-chief on foreign stations, 
have no power to remit sentences, either in the 
whole or in part, and that all remissions made must 
be done on their o^vn responsibility, subject to the 
approbation of Her Majesty." 

In the 19th section of the Act 22 Geo. 2. cap. 
33., it is enacted, that no sentence of death given 
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by any court-martial within the narrow seas (ex* 
cept in cases of mutiny) shall be put in execution 
till after the report of the proceedings of the Court 
shall have been made to the Lords Commissioners 
of the Admiralty, and their directions shall have 
been given thereon. If the court-martial shall 
have been held beyond the narrow seas, the sentence 
of death shall not be carried into execution but by 
order of the commander of the fleet or squadron 
wherein sentence was passed ; and in cases when 
sentence of death shall be passed in any squadron, 
detached from any other fleet or squadron upon 
a separate service, then such ^sentence of death 
(except in cases of mutiny) shall not be put in exe- 
cution but by order of the commander of the fleet 
or squadron from which such detachment shall 
have been made, or of the Lords Commissioners of 
the Admiralty ; and in cases where sentence of 
death shall be passed in any court-martial held by 
the senior officer of five or more ships which shall 
happen to meet together in foreign parts, such sen- 
tence of death (except in cases of mutiny) shall not 
be carried into execution but by order of the Lords 
Commissioners of the Admiralty. 

Competent authorities have given it as their 
opinion, that the power implied in the above 
section of putting the sentence of death into im- 
mediate execution, without waiting for the in- 
structions of the Lords Commissioners of the 
Admiralty, or the commander-in-chief of the fleet, 
was intended only in cases where a mutiny actually 
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existed, which the immediate execution of the 
sentence might lead to quell, but not in cases where 
the acts of mutiny for which the prisoners are 
tried were committed some time previous to the 
trial. If the mutiny is quelled only in a sufficient 
degree to enable the authorities to act against the 
mutineers, as in the case of the fleet in Bantry Bay, 
in 1801, then it would be proper that such sentences 
of courts-martial should be carried into immediate 
execution. 

The Act 37 Geo. 3. cap. 140. authorizes Her 
Majesty to grant conditional pardons to persons 
under sentence by naval courts-martial, and to 
regulate imprisonment under such sentences. The 
first section of the Act declares, that if His Majesty 
shall be graciously pleased to extend his mercy to 
any offender liable to the punishment of death by 
the sentence of a naval court-martial, upon con- 
dition of transportation, or of transporting himself 
beyond seas, or upon condition of being imprisoned 
within any gaol in Great Britain, or on condition 
of being kept to hard labour in any gaol, or house 
of correction, or penitentiary house, or on any 
river, the judges of the Courts of King's Bench, 
Common Pleas, &c., upon such intention of mercy 
being notified in writing by one of His Majesty's prin- 
cipal secretaries of state, are to allow the offender 
the benefit of such conditional pardon, in the same 
manner as if a conditional pardon had passed for that 
purpose under the great seal. The powers of this Act 
are confirmed and extended by the 56 Geo. 3. cap. 5. 
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CHAP- XIX. 

OF ABSESTi ETC* 

Commanding Officers authorised to place Persons in Arrest 
for Misbehaviour* — Arrest should not be of a more severe 
Description than the Case requires. — Complaint to be 
preferred to Senior 'Officer at the earliest opportunity, — 
Circumstances regarding the Complaint to be fully ex-- 
plained,-^ The Admiralty or Commander-in-Chief to use 
their Discretion toith regard to trying the Party complained 
of — Appointment and Duties of Provost-Marshal. 

By the 8th article of the Admiralty Instructions 
(chap. i. p. 3.), commanding-officers are authorised 
to place any person in arrest who shall disobey 
orders, or otherwise misbehave himself. This course 
is usually adopted preparatory to bringing an officer 
to trial : — If the offence with which he is charged 
be of a capital or very flagrant nature, it is cus- 
tomary to confine him to his cabin or mess-place, 
with liberty to walk on deck for exercise at certain 
periods ; but if, on the contrary, the charges are 
comparatively of trifling importance, it would not 
generally be considered necessary to place any rq- 
straint upon him other than by confining him to his 
ship. Commanding-officers should be careful that 
the arrest is not of a more severe description than, 
the circumstances of the case will justify, as for 
any undue severity they subject themselves to a 
court-martial for a breach of the 30th article of 
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war. Lord Mansfield, in deliveting his charge to 
the jury in the case of Wall v. Macnamara^ said, 
" In trying the legality of acts done by military 
officers in th6 execution of their duty, particularly 
beyond the seas, where cases may occur without the 
possibility of application for proper advice, great 
latitude ought to be allowed, and they ought not 
to suffer for a slip of form if their intention ap- 
pears by the evidence to have been upright ; it is 
the same as when complaints are brought against 
inferior civil magistrates, such as justices of the 
peace, for acts done by them in the exercise of their 
civil duty. There the principal inquiry to be made 
by a court of justice is, how the heart stood ? and 
if there appears to be nothing wrong there, great 
latitude will be allowed for misapprehension and 
mistake. But on the other hand, if the heart is 
wrong, if cruelty, malice, and oppression, appear to 
have occasioned or aggravated the imprisonment, 
or other injury complained of, they shall not cover 
themselves with the thin veU of legal forms, nor 
escape, under the cover of a justification the most 
technically regular, from that punishment which 
it is your province and your duty to inflict on so 
scandalous an abuse of public trust. It is admit- 
ted that the plaintiff was to blame in leaving his 
post; but there was no enemy, no mutiny, no 
danger. His health was declining, and he trusted 
to the benevolence of the defendant to consider the 
circumstances under which he acted. But supposing 
I it to have been the defendant's duty to call him to 

M 2 
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a military account for his misconduct, what apology 
is there for denying him the use of the common air 
in a sultry climate, and shutting him up in a 
gloomy prison, when there was no possibility of 
bringing him to trial for several months, there not 
being a sufficient number 6f officers to form a 
court-martial ? These circumstances, independent 
of the direct evidence of malice, as sworn to by 
one of the witnesses, are sufficient for you to pre- 
sume a bad malignant motive in the defendant, 
which would destroy his justification, had it even 
been within the powers delegated to the defendant 
by his commission." * 

Swinton v. Molloy^ C, was an action of false 
imprisonment, brought by the plaintiff, as purser 
of the " Trident " man-of-war, against the de- 
fendant, who was his captain. The defendant 
pleaded a justification for a supposed breach of 
duty; but it appearing in evidence that the 
defendant had imprisoned him for three days 
without inquiring into the matter, and had then 
released him on hearing his defence. Lord Mans- 
field said, that " such conduct on the part of the 
defendant did not appear to have been a proper 
discharge of his duty, and therefore that his justi- 
fication had failed him under the discipline of the 
na^vy. But suppose that Captain Molloy, instead 

♦ In 1823, Captain Hunn, of H. M. S. ** Tweed," placed 
Mr. Hannaford, the master, under arrest, and neglected to 
inquire into the complaints against him until three days after- 
wards. On arriving in England the master brought an action^ 
and obtained a verdict against Captain Hunn, with 300/. 
damages. 
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of releasing the plaintiff on hearing his defence, had 
kept him confined till he came to England, and had 
then made a charge against him^ in order to justify 
himself, the same policy which suffered an action 
of false imprisonment in that case for the incautious, 
though upright, conduct of the defendant, would 
have supported an action on the case, founded on 
cool deliberate malice and injustice, not covered 
by a pretence of discipline/'* 

Information of the arrest should be forwarded 
at the earliest opportunity to the secretary of the 
Admiralty, or to the commander-in-chief of the 
squadron, where there is one, so that the prisoner 
may be brought to trial as soon as the convenience 
of the public service will admit. 

The oflScer who makes the complaint should ex- 
plain the circumstances of the case as fully and 
clearly as possible, in order that the authorities 
may judge whether or not it is advisable that the 
matter should be brought before a court-martial. 
On the occasion of Vice- Admiral Sir Hugh Paliser 
preferring charges against Admiral Keppel, the 
Lords of the Admiralty denied that they had any 
discretionary power with regard to ordering the 
court-martial, but that on receiving a complaint, 
they had no alternative but to issue the necessary 
directions for the trial of the party complained of* 
This doctrine, however, can never be maintained, 
either in point of law or expediency. The act 

* In this ease there was a verdict for the plaintiff, damages 
1000/. (1 D. ^ E.y 537.) 
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which constitutes courts-martial empowers the 
Lords Commissioners of the Admiralty to appoint 
officers in the ports of Great Britain or Ireland to 
hold those courts " ds there shall be occasion : " who 
is to judge of the occasion, except the party to 
whom the complaint is preferred, and from whom 
the order for trial must emanate. The commander- 
in-chief of a fleet on a foreign station may be con- 
sidered as the chief magistrate of the community 
placed under his command ; if a frivolous, vexa- 
tious, malicious, or ill-founded complaint is brought 
to his notice, and one on which he believes no 
conviction could legally follow, he should exercise 
the discretion which a magistrate in a similar case 
on shore would exercise, and decline to send the 
case before a jury. The discipline and the effi- 
ciency of the navy would be ruined if litigious 
people could, as a matter of right, demand that all 
their trivial complaints and bickerings should be 
made the formal subjects of inquiry at courts- 
martial ; it would encourage such people in quar- 
relling, by investing their disputes with an import- 
ance which they never deserved. The more often 
these courts are held, the more often will they be 
required; by a constant repetition, the minds of 
both officers and men will become familiarised 
with them, and the effect produced by the so- 
lemnity of the proceedings will be lost. 

As soon as the commander-in-chief issues his or- 
der for the trial, he appoints some person (usually 
the master-at-arms of the flag-ship) to act as pro- 
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vost-marshal, whose duty it is to take charge of the 
prisoner, and keep him in safe custody until he 
shall be delivered by due course of law. This 
oflScer brings the prisoner before the Court, and, 
during the trial, stands beside him with a drawn 
sword. The 32nd article of war enacts, that " No 
provost-marshal belonging to the fleet shall refuse 
to apprehend any criminal whom he shall be autho- 
rised by legal warrant to apprehend, or to receive or 
keep any prisoner committed to his charge, or wil- 
fully suffer him to escape, being once in his custody, 
or dismiss him without lawful order, upon pain of 
such punishment as a court-martial shall deem him 
to deserve ; and aU captains, officers, and others in 
the fleet, shall do their endeavour to detect, appre- 
hend, and bring to punishment all offenders, and 
^hall assist the officers appointed for that purpose 
therein^ upon pain of being proceeded against and 
punished by a court-martial, according to the na- 
ture and degree of the offence." The duty of 
executing the final sentence of the law devolves 
upon the provost- marshal. 
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CHAP. XX. 

OBSEBYATIONS ON TH£ FBAMIN6 OF THE CHAE6ES. 

At courts-martial, the indictment, or, as it is com- 
monly called, the charge, is a written accusation 
against some person or persons for a breach, or an 
omission, of the laws relating to the government of 
the navy. In a former chapter we endeavoured to 
point out under what circumstances these laws are 
applicable to persons in the fleet; we now pro- 
ceed to explain the forms proper to be observed in 
framing the charge. ^ . . 

1st. It must specify some particular act or omis- 
sion which constitutes a crime ; and the defendant 
must be positively charged therewith : for instance, 
in uncleanness, scandalous actions, fraudulent be- 
haviour, unofficer-like conduct, cowardice, disrcr 
spect, &c., it would not be sufficient to accuse the 
defendant generally of these oflfences, but the pre- 
cise facts on which the complaint is founded must 
be set forth, so that the accused may distinctly 
know on what points he has to defend himself. 

It is a rule of law that " every indictment must 
charge a man with a particular offence, and not 
with being an offender in general."* 

* Hawkins's Pleas of the Crown, b. 2. c. 25. s. 59. 
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" Every indictment ought to be so framed as to 
convey to the party charged a certain knowledge 
of the crime imputed to him." . , . " It is part 
of the duty of those who administer justice to require 
that the charge should be specific, in order to give 
notice to the party what he is to come prepared to 
defend, and to prevent his being distracted amidst 
the confusion of multifarious and complicated trans* 
actions." * 

An order for a court-martial to inquire into the 
conduct of the of9.cers and men of a ship lost is no 
charge ; and a sentence given thereon would be 
null and void : it would he a mere court of inquiry^ 
and therefore could not legally award any de- 
scription of punishment. ( Opinion of Law Officers 
on Courts-Martial held on the Officers and Crews of 
H. M. S. " Centurion " and " Diomede;' April, 1795.) 

2ndly. The Christian name or names and the 
surname of the defendant must be written in full. 
If he be known by two names, and it be doubtful 
which is his proper name, both must be inserted ; 
thus, " Charles Johnson, otherwise called Henry 
Jones." If two men of the same name are borne 
on the books of a ship, they are distinguished by 
numbers; as," John Smith (the first)," "John Smith 
(the second)." The rank or quality of the ac- 
cused, and the ship to which he belongs, must also 
be stated, 

3rdly. It must be equally certain as to the per- 
son against whom the offence is alleged to have 

♦ Lord EUenborough^ in the Case of the King v. Perrott, 2 
M. & S. 379. 
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been committed ; as, for the murder of " Edward 
Hammond." But if the party killed have no name, 
or the name cannot be ascertained, the charge 
should be for the murder of "a certain person 
whose name is unknown." The 20th section of 
the Act 7 Geo. 4. c. 64. enacts, " that if the party 
injured be designated by a name of office, or other 
descriptive appellative, instead of his proper name, 
judgment shall not be stayed on that account." 

(N. B. If it appear in evidence that the party 
murdered is misnamed in the charge, or that it is 
a different person to the one mentioned who has 
been murdered, the defendant must be acquitted ; 
but if the speUing only of the name be wrong, so 
that the pronunciation be the same, it would be 
immaterial. And if the party murdered be de- 
scribed as a person unknown, and it appear in 
evidence for the prosecution that his name is 
known, and that the prosecutor, by reasonable dili- 
gence, might have known it, the defendant cannot 
be convicted.) 

4thly. The day of the month on which the 
offence was alleged to have been committed 
should be inserted in words at length. If there 
be any doubt as to the precise time, the charge 
should be laid on a certain date, "or on or about 
that date." The place, in many instances, is 
material, inasmuch as the Act 22 Geo. 2. gives 
courts-martial jurisdiction only over persons in 
the fleet who commit crimes in certain situations 
therein expressed. And time is material, because 
the statute contains a limitation within which com- 
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plaints in writing shall be made. By the 20th 
section of the Act 7 Geo. 4. c. 64., it is enacted, 
that no judgment upon any indictment, or in- 
formation for any felony or misdemeanor, shall be 
stayed or reversed for omitting to state the time 
at which the oflFence was committed, in any case 
where time is not of the essence of the offence ; 
nor for stating the time imperfectly ; nor for stat- 
ing the offence to have been committed on a day 
subsequent to the finding of the indictment, or 
on an impossible day, or on a day that never 
happened. 

If time and place be necessary ingredients of the 
offence, they must be correctly stated. In de- 
sertion, time is an ingredient of the offence, but 
place is not, for courts-martial may take cognizance 
thereof whether committed within or without Her 
Majesty's dominions. In a case of murder, place 
is material, not only as regards where the crime 
was committed, but where the death occurred ; 
because, as we have before stated, it depends upon 
these circumstances whether the Court have or have 
not jurisdiction over the accused. 

(N. B. Where an offence is proved to have been 
committed prior to the date laid in the charge, the 
Court should be very careful to ascertain whether 
the prisoner was at the time subject to their ju- 
risdiction.) 

5thly. When the charge is founded on any 
written letter, order, or other document, the same 
should be inserted verbatim ; but when the accusa« 
tion is based on certain passages in writings, it is 
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suflGlcient to insert such passages only as apply to 
the case. If the document be used verbatim^ it 
should be introduced with the words " according to 
the tenor following ;" and if a part only be required, 
with the words " in substance as foUows" 

6thly. The statute or article of war said to have 
been violated need not be stated. 

7thly, No more than one crime or oflfence should 
be inserted in one charge, except where the same 
are noticed together in the article of war pertaining 
thereto. 

8thly. Where particular words are used in the 
articles of war in reference to crimes, the same 
should be adopted in the charges : for instance, in 
an accusation of burning any magazine, or vessel, 
&c., not belonging to an enemy, the word " mali- 
ciously " must be added ; for the loss of a ship 
it should be, for having by " wilfulness, negligence, 
or other default," &c. ; for a breach of the 28th 
article of war, the oflfender must be charged Avith 
" murder," not killing ; charging a person with 
having committed an unnatural crime would not 
be sufficient to warrant a conviction, the offence 
must be designated according to the terms used in 
the 29th article ; on the 30th article, the charge 
must be for "robbery," not theft; and on the 
33rd article, the words " cruel and oppressive " 
should be used, not tyrannical. 

9thly. Where several persons are concerned in 
the same crime, they may be included in one charge, 
and tried together. 
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FORM OF CHARGES. 



Form of Charges. — Remarks on the Crime of Deser-' 
tion, — Receiving Merchandize in Her Majesty* s Ships. 
— Officers who take no Military Command, to be con^ 
sidered within the Meaning and Protection of the \9th 
. and 22nd Articles of War. — Remarks on the Crime of 
Mutiny. — Subordinates striking their Superiors. — Mur^ 
der. — Manslaughter. — Unnatural Offences. — Robbery » 

The charges should be made out on a separate sheet 
of paper, enclosed in a letter of complaint, and 
headed as follows : — 

" Charges exhibited against James Thomas John- 
son, boatswain's mate, of and belonging to Her 
Majesty's ship ' Diamond,' by Francis Charles Wills, 
Esquire, captain of the said ship." 

First charge. 

" For that he, the said James Thomas Johnson,'' 
&c. 

Second charge. 

" For that he, the said James Thomas Johnson," 
&c. 

" F. C. Wills, 
" Captain of Her Majesty's ship * Diamond/ '* 
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Charge ♦, and Article of War Punishment in Case of Con- 
on which the same is framed. viction^ Remarks, Sfc. 



Article I. 
For that he, the said 



being in actual service and 
full pay in the fleet, and cap- 
tain of Her Majesty's ship 
" Diamond," did, on the first, 
eighth, and fifteenth days of 
January, 1802, respectively, 
neglect to cause the Lord's 
Day to be observed, according 
to law, on board the said ship, 
by {here insert the particulars 
of the circumstances on which 
the charge is founded)* 



Abtigle 2. 
For that he, the said — 
being in actual service 



and 

full pay in the fleet, and 

of and belonging to Her Ma- 
jesty's ship , did ^ on the 

' day of f 18 — y be- 
have in a scandalous and un- 
clean manner on board the 
said ship, by {here insert the 
particulars of the offence.) 

1 Or, 

was, on the day of , 

1 8 — , drunk on board the said 
ship. 

Article 3. 

For that he, the said , 

being in actual service and full 



In the 1st article of war, 
captains are directed to cause 
public worship, according to 
the liturgy of the Church of 
England, to be performed in 
their respective ships, and to 
take care that the Lord's Day 
be observed according to law. 
The Act specifies no punish- 
ment for those who fail in this 
respect, and, therefore, the 
Court must use their own dis- 
cretion with regard to the pu- 
nishment to be awarded. 



Such punishment as the na- 
ture and degree of the offence 
shall deserve. 



Death ; or such other pu- 
nishment as the nature and 



* Where several offices are noticed in the same article, it 
has not been considered necessary, except in a few cases, to 
give more than one form of charge. 
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pay in the fleet, and ■ of 
and belonging to Her Ma- 
jesty's ship , did, on the 

day of — — , 18 — , 

without leave from the Queen's 
Majesty, or the commission- 
ers for executing the office of 
lord high admiral, or the com- 
mander-in-chief, or his com- 
manding officer, hold intelli- 
gence with the enemy at ■ 
{here insert the particulars of 
the, communication held.y 

Abticle 4. 

For that he, the said , 

being in actual service and full 

pay in the fleet, and ^ of 

and belonging to the Her Ma- 
jesty's ship , did, on the 

- day of , 1 8 — , re- 
ceive a message from the ene- 
my at , in substance as 

follows {here insert the pur^ 
port of the message), which 

message he, the said , 

did fail to communicate to his 
superior officer within twelve 
hours after the receipt of the 

same, he, the said , 

having had opportunity so to 
do. 



degree of the offence shall de- 
serve. 



Death; or such other pu- 
nishment as the nature and 
degree of the offi^nce shall de- 
serve. 



ARTICLE 5. 

For that he, the said , 

did ^, on the day of , 

18 — , endeavour to corrupt 

, 9 seamen of and 

belonging to Her Majesty's 

ship , in commission, to 

betray their trust, by {here 



Death ; or such other pu- 
nishment as the nature and 
degree of the offence shall de- 
serve. 
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insert the particulars on which 
the charge is/ounded,* 
^Or, 

was, on the day ' , 

]8~y found on board Her Ma* 
jesty's ship , in the na- 
ture of a spy, to, &c. 

Abticle 6. 

For that he, the said y Death; or such other pu- 

being in actual service and full nishment as the nature and 

pay in the fleet, and , of degree of the offence shall de- 

and belonging to Her Ma- serve. 

jesty's ship y did, on the 

day of , 18 — , re- 
lieve and assist the enemy at 



♦ The Act 1 Vict. cap. 91., entitled " An Act for abolishing- 
the Punishment of Death in certain Cases,'' repeals that part of 
the Act 37 Geo. 3. cap. 70. which enacts that " any person who 
shall maliciously and advisedly endeavour to seduce any person 
or persons serving in His Majesty's forces, by sea or land, from 
his or their duty and allegiance to His Majesty, or to incite or 
stir up any such person or persons to commit any act of mutiny, 
or to make, or endeavour to make^ any mutinous assembly, or 
to commit any traitorous or mutinous practice whatsoever, shall, 
on being legally convicted of such offence, be adjuged guilty of 
felony, and shall suffer death, as in cases of felony, without be- 
nefit of clergy ; " and provides that, if any person shall be 
convicted of the offences hereinbefore' mentioned, such per- 
son shall not suffer death, or have sentence of death awarded 
against him or her for the same, but shall' be liable, at the dis- 
cretion of the Court, to be transported beyond the seas for the 
term of the natural life of such person, or for any term not less 
than fifteen years, or to be imprisoned for any term not ex« 
ceeding three years. But as this Act (1 Vict. cap. 91) does not 
make any reference to the 22 Geo. 2. cap. 33., or to any of the 
subsequent acts relating thereto, its provisions cannot be consi* 
dered as extending to offences of the description in question 
brought under the cognizance of naval coui*ts-martial. 
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> by {here insert the par- 

ticulars on which the charge is 
founded). 

Abticlb 7. 

For that he, the said , 

being in actual service and full 

pay in the fleet, and of 

and belonging to Her Ma- 
jesty's ship , did, on the 

day of , 18—, 

fraudulently withhold from the 
Court of Admiralty {or Vice- 
Admiralty^ as the case may 
be) at , the undermen- 
tioned papers found on board 
the Spanish brig " Mercurio," 
taken as prize by Her Ma- 
jesty's said ship , on the 

day of , 18 — . 

{Here insert a description 
of the papers withheld,) 



Article 8. 
For that he, the said 



being in actual service and full 

pay in the fleet, and of 

and belonging to Her Ma- 
jesty's ship ^ did, on the 

day of , 18—, 

fraudulently take out of the 
Spanish brig " Mercurio," prize 

to Her Majesty's ship , 

before the said Spanish brig 
was adjudged lawful prize in 
any admiralty court {here in^ 
sert a description of the goods 
tahen). 



Aeticle 9. 
For that he, the said< 



To forfeit and lose his share 
of the capture, and to sufier 
such further punishment as 
the nature and degree of the 
oflence shall deserve. 



To forfeit and lose his share 
of the capture, and to sufler 
such further punishment as 
the nature and degree of the 
oflence shall deserve. 



Such punishment as a court- 
martial shall think fit to in- 



being in actual service and full flict. 

N 
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pay in the fleet, and — ^ of 
and belonging to Her Ma- 
jesty's ship i did, on the 

day of , 18—, iU- 

— , who was taken 



treat — 

prisoner in the Spanish brig 

" Mercurio," prize to Her Ma" 

jesty's ship {here insert 

the particulars on which the 
charge is founded)* 



Abticle 10. 
For that he, the said' 



being in actual service and full 

pay in the fleet, and of 

and belonging to Her Ma- 
jesty's ship , did, on the 

day of , 18—,* up- 
on signal of flght being made 

from ^ neglect to make 

the necessary preparations for 
fight, &c. ; 
^Or; 

upon sight of French 

ships of the line, which it was 
his duty to engage, &c. ; 

or, 
upon likelihood of engagement 

with French ships of the 

line, 8cc. 



Abticle 11. 
For that he, the said 



being in actual service and full 

pay in the fleet, and of 

and belonging to Her Ma- 
jesty's ship , did, on the 

day of , 18 — , 

neglect to observe the orders 

of , his superior officer, for 

{here insert the purport of the 
order which was disobeyed). 



Death ; or such other pu- 
nishment as the nature and 
degree of the oflence shall de- 



serve. 



Death; or such other pu- 
nishment as the nature and 
degree of the oflence shall de- 
serve. 
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Charges for a breach of the 12th, 13th, and 
14th articles, may be readily framed from the 
above. 



Abticlb 15. 

For that he, the said' 



Death j or such other pu- 
nishment as the nature and 
degree of the offence shall de- 
serve. 



Death ; or such other pu- 
nishment as the nature and 
degree of the offence shall de- 
serve. 



being in actual service and full 

pay in the fleet, and of 

and belonging to Her Ma- 
jesty's ship , did, on the 

day of — , 18 — , de- 
sert from the said ship to the 

enemy, taking with him ^, 

belonging to Her Majesty's 
said ship. 

(^Ifthe party deserted with 
any of the QueetCs storeSy they 
must be specified). 

Article 16. 

For that he, the said——, 
being in actual service and full 

pay in the fleet, and of 

and belonging to Her Ma- 
jesty's ship , did, on the 

day of y 18 — , de- 
sert from the said ship. 



According to the present regulations of the ser- 
vice, no person is deemed to be a deserter until he 
has been absent from his ship without leave for 
twenty-one days. If apprehended before that time, 
he should be tried for having absented himself 
without leave ; and should it be deemed necessary, 
a charge might be added for attempting to desert. 
The Court would not be justified in passing sentence 
of death on persons guilty of these oflfences, which 
come under the 36th article of war. 

V 2 
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It is not necessary to insert in a sentence passed 
on a person for desertion that he should be mulct 
of all the pay and advantages due, and arising to 
him at the period of his desertion ; for this is con- 
sequent on his being found guilty, and cannot be 
considered as a second punishment for the same 
oflfence. The " R " had been affixed to his name, 
notifying his desertion in the opinion of the officer 
who affixed it : he is tried for this desertion ; the 
court-martial find in effect that he did desert, and 
punish him for the same as the occasion may de- 
serve. The effect of the sentence is, to continue 
the " R " against his name to the end of time, un- 
less ordered to be removed by the Admiralty, and 
the wages and advantages are forfeited under the 
11 Geo. 4. c. 20. s. 22., wherein it is enacted, that 
" if any officer, seaman, or marine, shall desert 
from His Majesty's service, he shall thereby lose and 
forfeit all wages, prize-money, and other allow- 
ances, benefits, and advantages to which he would 
otherwise have been entitled, as well in respect of 
his services in the ship from which he shall have 
deserted, as of those in all former ships in which 
he may have served." 

Abticle 17. 

For that he, the said , Death; or such other pu- 

being in actual service and full nishment as the nature and 

pay in the fleet, and of degree of the offence shall de- 

and belonging to Her Ma- serve. 

jesty's ship , did, on the 

day of , 18 — , 

when charged with convoying 
and guarding , merchant- 



To be cashiered, and be for 
ever afterwwMja rendered in- 
capable to serve in any place 
or office in the naval Bcrvice of 
Her Majesty, her heirs, and 
succeesora. 
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vessels, from to , fail 

to comply with his instruc- 
tioDB in Uiat behalf, by (Aere 
insert the particulars on which 
the charge is founded). 

The capital punishment appears to be intended 
for those who refuse or neglect to fight in defence 
of the convoy when assailed, or run away cowardly 
and submit the ships to peril and hazard. 

Article 18, 

For that he, the said , 

being in actual service and full 

pay in the fleet, and of 

and belonging to Her Ma- 
jesty's ship , did, on the 

, day of , 18—, 

without authority from the 
CommissioDers for executing 
the office of Lord High Ad- 
miral of Great Britain, re- 
ceive (or permit to be received, 
as the case may be,) on board 
the said ship (here insert a de- 
scription of the goods received) 
from (here insert the place 
where the goods were received), 
such goods not being for the 
use of the said ship, nor be- 
longing to any merchant -ship 
or vessel which had been ship- 
wrecked, or in imminent dan- 
ger of being shipwrecked, and 
not necessary to be received, 
in order to the preserving 
tbera for their proper owner. 

This article was framed in order to put a stop to 
a custom which had grown into a great abuse, of 
captains of ships of war conveying merchandize 
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on freight, whereby the dignity of the service was 
compromised, and the efficiency of the ships ma- 
terially impaired. In addition to the punishment 
which a court-martial is directed to award to per- 
sons guilty of a breach of this article, the 24th 
section of the Act subjects them to a penalty of 
500Z., to be sued for and recovered in one of the 
superior courts. 



Article 19. 
For that he, the 8aid< 



Death ; or such other pa- 
nishment as the nature and 
degree of the offence shall de- 
serve. 



being in actual service and full 
pay in the fleet, and ■ of 
and belonging to Her Ma- 
jesty's ship ^ did, on the 

■ day of ^ 18 — , en- 
deavour to make a mutinous 
assembly ' (A«r« insert where 
the offence was committed)^) 
by {here insert the particulars 
of the offence), 

A charge founded on the latter part of the 19th 
Article would generally be worded as follows : — 



For that he, the said- 



being in actual service and full 

pay in the fleet, and of 

and belonging to Her Ma- 
jesty's ship y did, on the 

day of , 18 — , be- 



Such punishment as the na- 
ture and degree of the offence 
shall deserve. 



have with contempt to , 

his superior officer {here in- 
sert where the offence was 
committed)^ by {here insert the 
particulars of the offence). 

The above will form a guide for framing charges 
for a breach of the 20th, 21st, 22nd, and 23rd ar- 
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tides. With regard to the 22Dd and the latter 
part of the 19th Article, it may be useful to remark, 
that the law officers of the crown have given it as 
their opinion, that officers who take no military 
command are, notwithstanding, to be considered as 
officers within the meaning and the protection of 
those articles* * 

It is not possible to draw any positive line be- 
tween officers being in the execution of their office 
and the contrary ; each case must in a great mea- 
sure depend on its own particular facts and circum- 
stances, to be judged of and determined by the 
court-martial ; but generally it may be considered 
that an officer on board the ship to which he be- 
longs, or employed on any service out of the ship, 
to which he has been ordered by his superior in 
command, is in the execution of his duty, within 
the meaning of the 22nd article of war. 

In November, 1804, a court-martial assembled 
for the trial of Timothy Mahoney, a seaman be- 
longing to the " Leviathan," on a charge of having 
** struck his superior officer on shore, in the dock- 
yard at Portsmouth." Mr. Greetham, the Judge 
Advocate, informed the Court that he felt it to be 
his duty to state that he entertained considerable 
doubts of the competency of the Court to proceed 
to the punishment or trial of the offender, as it ap- 
peared from the letter of the complainant that the 

* See also ^^ Abstract of Courts-martial," Jas. Jones, seaman, 
of Her Majesty's ship ** Blonde," tried in June, 1841, for strik- 
ing the surgeon of that ship. 
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offence was committed in His Majesty's dominions 
on shore, in the dockyard ; and he pointed out for 
their consideration the proviso in the Act 22 Geo. 2, 
c. 33., in which it is stated, " that nothing in this 
Act contained shall extend, or be construed to ex- 
tend, to empower any court-martial to be constituted 
by virtue of this Act to proceed to the punishment 
or trial of any of the offences specified in the se- 
veral articles contained in this Act, or of any offence 
whatsoever (other than the offences specified in the 
5th, 34th, and 35th of the foregoing articles and 
orders), which shall not be committed upon the 
main sea, or in great rivers only, beneath the 
bridges of the said rivers nigh to the sea, or in any 
haven, river, or creek within the jurisdiction of the 
Admiralty, and which shall not be committed by 
such persons as at the time of the offence committed 
shall be in actual service and full pay in the fleet 
or ships of war of His Majesty:" that the article 
relative to striking a superior officer does not ap- 
pear to be mentioned in the exceptions of the said 
proviso; and therefore Mr. Greetham contended 
that the court-martial had no jurisdiction over the 
offence. The law officers of the crown, to whom 
the question was referred, were of opinion that the 
prisoner could not be tried on a charge of having 
struck his superior officer on shore vnthin his Ma- 
jesijfs dominions. 

Had this man been tried for mutiny, there could 
have been no doubt as to the court being competent 
to take cognizance of the offence. Although the 
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crime of striking a superior officer is made the 
subject of a separate article of war, it is neverthe- 
less identical with mutiny, as mentioned in the 
22nd article. We have always understood mutiny 
to be the act of a subordinate depriving his superior 
of the lawful command and power attached to his 
office : amongst the various ways in which this may 
be done, surely one more eflfectual than by striking 
him could not be conceived. We fully admit that 
in the case of Mahoney, worded as the complaint 
against him was, the court-martial had no juris- 
diction : he should have been charged with " mw- 
tiny ;" and the fact of his having struck a superior 
officer when in the execution of his office would 
have borne out that charge. 

In the year 1797, two men (Moorson and DoUi- 
son), belonging to the " Beaulieu," were tried by 
court-martial for mutiny ; the first in striking Mr. 
Phillips, 3rd lieutenant, when in the execution of his 
duty on shore at Deal ; the other for acts done on 
board the ship. Although, from the evidence, it 
appeared that the conduct of Moorson was of a 
very mutinous character after he was taken on board 
the Beaulieu, we find, from the following minute, 
which is entered on the proceedings, that the Court 
would not take cognizance of any other act of mu- 
tiny alleged to have been committed by him, except 
that which was mentioned in the charge, namely, 
" striking Mr. Phillips, 3d lieutenant, when in the 
execution of his duty on shore at Deal." 

" A doubt arising whether the charge for mutiny 
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is confined to the striking of Lieutenant Phillips 
by Thomas Moorson, on the 24th of June, or to 
other acts of mutiny on that evening, the Court 
were of opinion that the charge against Thomas 
Moorson is confined to the striking of Lieutenant 
Phillips." ♦ 

" Mutiny is not a rebelling or rising only against 
a lawful authority ; or an insurrection of soldiers 
to effect a purpose of their own, however other- 
wise lawful, by their own means ; or debating or 
consulting together on any subject of discontent, 
arising out of a military measure, arrangement or 
command, with a view to the contravention of it, 
but a murmuring, or muttering even, against the 
exercise of authority, or about real or fancied 
grievances, in the hearing of the soldiery, to raise, or 
have a tendency to raise, ill humours or passions, 
and to stir up disquiet or sedition in the army. 

" It is not, therefore, necessarily an aggregate 
oflFence, committed by many individuals; for, in the 
last instance specified, it may originate and con- 
clude with a single person. 

" So, mutiny may consist in the act of one person 
in opposing by force any act ordered to be done ; 
and more decisively in any violence done to the 
person of any officer in the execution of his duty^ 

" For an offence of the latter description, Cor- 
poral M'Marran, of the 42d regiment, was tried by 

* Both these men were found guilty. Moorson was sentenced 
to suffer death, but recommended to mercy; and Dollison to 
receive one hundred lashes. 
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a general court-martial in the month of March, 
1813, on an express charge of mutiny * in dis- 
charging his piece at Lieut. A. Dickenson of the same 
regimentj and shooting him through the body while 
in the execution of his duty. 

" The Court having found the prisoner guilty of 
the criminal matter charged, sentenced him to be 
hanged. 

" The unfortunate officer died in this instance 
of the wound inflicted on him, — so that the offender 
might have been proceeded against as for murder ; 
though the latter mode of prosecution, for peculiar 
reasons, perhaps, was preferred."* 

Article 24. 

For that he, the said , According to the nature and 

being in actual service and full degree of the offence, 
pay in the fleet, and ^— • of 
and belonging to Her Ma- 
jesty's ship , did, on the 

day of , 18—, 

wastefuUy expend the stores 
of the said ship by {here in" 
sert the description of stores, 
and the manner in which they 
were expended). 

A charge of embezzlement, or appropriating the 
public stores to private purposes, may be framed 
from the above. 

Article 25. 

For that he, the said , Death ; or such other punish- 

being in actual service and full ment as the nature and degree 

pay in the fleet, and ■ of of the offence shall deserve, 
and belonging to Her Ma- 

* Samuel's Military Law, p. 253. 
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-, did, on the 
f 18-, 



jesty's ship 

day of 

unlawfully bum a certain y 

at , the same not then ap- 
pertaining to an enemy, pirate, 
or rebeL 



Abtigle 26. 
For that he^ the said 



Death; or such other punish- 
ment as the offence shall be 
judged to deserve. 



being in actual service and full 

pay in the fleet, and of 

and belonging to Her Ma- 
jesty's ship > did, on the 

— day of , 18 — ^ 

through wilfulness (or neg^ 
ligence, as the case may be\ 
run the said ship on shore at 

(here describe the place 

where the ship was stranded). 

The capital punishment must have been in- 
tended for those only who should b*e found guilty 
of having wilfully and maliciously stranded one of 
the king's ships. 



Article 27. 
For that he, the said- 



being in actual service and full 

pay in the fleet, and of 

and belonging to Her Ma- 
jesty's ship — -f did, on the 

day of , 18—> 

negligently perform the duty 
imposed upon him, by {here in-' 
sert the particulars on which 
the charge is founded). 

• 

Article 28. 

For that he, the said ^ 

being in actual service and full 
pay in the fleet, and of 



Death; orsuch other punish- 
ment as the court-martial shall 
deem the case to require. 



Death. On this charge the 
accused may be found guilty 
of manslaughter only. 
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9nd belonging to Her Ma- 
jesty's ship — , did, on the 

day of ^ 18—, 

when on board the said ship, 
wilfully, and of his malice 
aforethought, kill and murder 
{name of the party killed), of 

and belonging to , by 

stabbing him in the right side 
of the neck with a knife, giv- 
ing to the said — one mortal 
wound, of which mortal wound 
the said did. languish un- 
til the — — day of , 18 — , 

on which said day of 

f 18 — f the said , in 

Her M^eafcy's ship -^ of 

the said mortal wound died. 

Murder, according to the definition of Lord 
Coke, is, " when a person of sound memory and 
discretion unlawfully killeth any reasonable crea- 
ture in being, and under the king's peace, with 
malice aforethought, either express or implied." 

Where it appears that one person's death is oc- 
casioned by the hand of another, it is for that other 
to shew, either by evidence, or by inference from 
the circumstances of the case, that his offence is 
of a mitigated character, and does not amount to 
the crime of murder. * 

" Every indictment of this kind may receive at 
the hands of the jury one of these terminations : 
First, that the prisoner is innocent-; secondly, that 
he occasioned the death in such a way as implies 
blame, but still falls short of wilful murder; and^ 

♦ Bex V. Greenacre^ 8* C. & P. 42. 
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lastly the party may be found guilty of murder* 
Before I go to the minute points of the case, it may 
be convenient to state the general principles upon 
which the law turns with regard to this subject. 
As soon as it is ascertained that one individual in 
the possession of his reason has wilfully taken away 
the life of another, the law's first presumption is 
that the party is guilty of wilful murder. This, 
you know, supposes the act to have been done 
maliciously ; but with regard to malice, I should 
tell you, that it is not necessarily meant by that 
term, that at the moment the party killing has any 
old or present grudge against the deceased : it is 
not that at the moment he takes away his life he is 
acting on some deliberate design. It is only that 
the party has done the act, knowing that he has 
done it, and that the means are such as, in all 
human reason, are likely to produce death. If I 
were to take a loaded pistol, and fire it into that 
crowd, who are entirely strangers to me, — if I did 
that act deliberately, and death ensued, I should 
be guilty of murder. The law would say that I 
did it with malice prepense. I could not do it 
without having bad feelings, and a reckless heart. 
Every one must be presumed to intend the natural 
consequences of his acts. If you were to throw a 
stone at a window, it must be taken that you in- 
tend to break it, because it is a brittle substance. 
That being so, if you had heard nothing more than 
simply that the prisoner taking a knife in his hand, 
had stabbed his son, that would have put it upon 
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him to clear himself from the charge of murder. 
The law requires from him, and wiU allow him to 
shew that there were some mitigating circumstances, 
which alter the presumed character of the act, be- 
cause it has at once a sacred regard for human 
life, and also a respect for man's failings, and will 
not require more from an imperfect creature than 
he can perform ; and therefore, as it is well known 
that there are certain things which so stir up man's 
blood, that he can no longer be his own master, the 
law makes allowance for them. If, therefore, a 
person being stung and excited inflicts a fatal blow 
or wound, provided the provocation be sufficient, 
and acting upon him at the time, and recent, he 
will only be guilty of manslaughter ; and in this 
the law does not depart from its original principle, 
because it then supposes that the individual was not 
guilty of malice prepense^ but that what he did was 
done in a moment of overpowering passion, which 
prevented the exercise of reason ; so that the general 
distinction is this ; in the one case the man is cool, 
and must be taken to have malice ; in the other, 
if he has had sufficient provocation, while it is 
fresh, then he has not malice. In some instances 
you must feel certain, from the acts of the party, 
that he had a grudge. Suppose a man destroyed 
another by poison ; if it were proved that he had 
previously bought the poison, and prepared the cup, 
although he should have had a quarrel with the 
party at the very time of administering it, you 
could not doubt that there was express and actual 
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malice. If a person has received a blow, and in the 
consequent irritation immediately inflicts a wound 
that occasions death, that will be manslaughter. 
But he shall not be allowed to make this blow a 
cloak for what he does ; and, therefore, as in the 
case of poisoning, though there have been an actual 
quarrel, and the deceased shall have given a great 
number of blows, yet if the party inflict the wound, 
not in consequence of those blows, but in con- 
sequence of previous malice, all the blows would go 
for nothing. So in the present case, if there was 
a stab given in consequence of a grudge entertained 
a day or two before, all that passed between these 
parties at the very time must go for nothing ; for 
the simple reason, that the blows were not the cause 
of the crime. So that if you believe on the Monday 
or Wednesday before, the prisoner used the threats 
which have been sworn to, deliberately, then all the 
quarrel and the wrestling maybe entirely dismissed 
from your consideration. I for one, however, am not 
disposed to pay much attention to declarations of 
this description. In some cases they may be de- 
serving of consideration ; but least of all if they 
proceed from a passionate mind, in that situation 
of life in which the prisoner is. Then I wiU sup- 
pose that all was purely unpremeditated tiU 
Chorlton came ; and then the case will stand thus : 
the father and the son have a quarrel, the son gets 
the father down, the son has the best of it, and 
the father has received considerable provocation ; 
and if when he got up and threw the pick at the 
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deceased, he had at once killed him, I should have 
said that it was manslatighter. Now comes the 
more important question (the son having given 
no further provocation), whether in truth that 
4 which was in the first instance sufficient provoca- 
tion, was so recent to the actual deadly blow, that 
it excused the act that was done, and whether the 
father was acting under the recent sting, or had 
had time to cool, and then took up the deadly 
weapon. I told you just now, he must be excused 
if the provocation was recent, and he acting on its 
sting, and the blood remained hot ; but you must 
consider all the circumstances, the time which 
elapses, the prisoner's previous conduct, and the 
deadly nature of the weapon, the repetition of the 
blows, because though the law condescends to palliate 
human frailty, it will not indulge human ferocity. 
It considers man to be a rational being, and requires 
that he should exercise a reasonable controul over 
his passions."* 

If a person being in possession of a deadly 
weapon, enter into a contest with another, intend- 
ing at the time to avail himself of it, and in 
the course of the contest actually use it and kill 
the other, it will be murder; but if he did not 
intend to use it when he began the contest, but 
used it in the heat of passion, in consequence of an 
attack made upon him, it will be manslaughter. If 
he used it to protect his own life, or to protect 

* Coleridge, J., summing up to the jury in the^Case of Meg. 
r.Ktrham, 8 C. & P. 116. 





'"^m^mmmmmmms^. ^, j. -.»4«^'3T3S 



V*. 



194 FORM OF CHABGES. [Chap. XXI. 

himself from such serious bodily harm as would 
give him a reasonable apprehension that his life 
was in immediate danger, having no other means 
of defence, and no means of escape, and retreating 
as far as he can, it will he justifiable homicide.* 

On a trial for murder, every person who was 
present at the time of the transaction which gives 
rise to the charge, ought to be called as a witness 
on the part of the prosecution ; for even if they give 
different accounts, the jury should hear the evidence, 
and draw their own conclusions as to the truth, f 

If one person kill another in a deliberate duel, 
under provocation of charges against his character 
and conduct ever so grievous it will be murder in 
him and his second. J But where upon a sudden 
quarrel two persons fight and death ensue to one of 
them, if it appear that it was not the result of pre- 
conceived anger or malice, the other cannot be 
convicted of more than manslaughter. On the other 
hand, if the parties fight at any time after the 
quarrel, so considerable, that it may be reasonably 
supposed that the blood was cooled, and the first 
burst of anger passed away, the person killing will 
be guilty of murder. 

In 1838, Messrs. Young and Webber were tried 
before Mr. Justice Vaughan and Mr. Baron Al- 
derson, on an indictment, charging them (together 
with two other persons not in custody, viz., F. L. 
Eliot and E. D. Broughton) for the wilful murder 

* Beg. V. Smith, 8 C. & P. 812. 

t Beg. V. Holden, 8 C. & P. 814. t ^ Rwssell, 297. 
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of Charles F. Mirfin, who was killed in a duel by 
Mr. Eliot, at which the prisoners Young and Web- 
ber were present, aiding and abetting, 

Mr. Justice Vaughan, in summing up to the 
jury, said, — " There is no difficulty as to the law 
upon this subject. Principals in the first degree 
are those by whom the death wound is inflicted ; 
principals in the second degree, those who are pre- 
sent at the time it is given, aiding, abetting, com- 
forting, and assisting the persons actually engaged 
in the contest. Mere presence alone will not be 
sufficient to make a party an aider and abetter ; but 
it is essential that he should by his countenance 
and conduct in the proceeding, being present, aid 
and assist the principals. When upon a previous 
arrangement and after there has been time for the 
blood to cool, two persons meet with deadly wea- 
pons, and one of them is killed, the party who 
occasions the death is guilty of murder ; and the 
seconds also are equally guilty. The question then 
is did the prisoners give their aid and assistance 
by their countenance and encouragement of the 
principals in this contest ? There are some pecu- 
liarities in this case, and one is, that four persons, 
two of whom were the prisoners, went down to the 
ground in company with Eliot, and that neither 
of the prisoners was called upon to act as a second. 
If, however, either of them sustained the principal 
by his advice or presence, or, if you think he went 
down for the purpose of encouraging and forward- 
ing the unlawful conflict, although he did not say 

o2 
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or do anything, yet, if he was present and was 
assisting and encouraging at the moment when 
the pistol was fired, he will be guilty of the offence 
imputed by the indictment. Questions have arisen, 
as to how far the second of a party killed in a 
duel, is liable to an indictment for the murder of 
the deceased. I am clearly of opinion that he is. 
But the real question here is, whether you are quite 
satisfied that the prisoners were on the ground for 
the purpose of giving aid and assistance when the 
fatal shot was fired. If near enough to give their 
aid and to give their countenance and assistance, 
that would render them liable upon the charge 
now made against them. As it seems to me the 
going down with the person who fired the shot, if 
they were present when it was fired, is an indica- 
tion of guilt. But it is said on behalf of one of the 
prisoners, that he was there for the purpose of 
bringing about a reconciliation, and not to give his 
countenance to the continuance of the contest ; and 
that he did not remain. That is a question for you. 
There is no evidence that either of them said or 
did anything; but if you are satisfied that they 
went down and returned with Mr. Eliot and his 
other friends, that leads to a strong inference that 
they were present when the shot was fired. It 
may be by possibility that Webber retired after 
the first shot, or, if you can suppose that after that 
he turned his back, intending to have nothing more 
to do with the matter, then it would be difficult to 
say that he was present, aiding, abetting, and as- 
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sisting. Webber says, " / am not implicated in it ; " 
but it is a strong circumstance that all Eliot's party 
go down to the ground in company, and that they 
are traced back to town together." The jury re- 
turned a verdict of ^^ guilty" against both prisoners. * 
. Where persons having authority over others, to 
arrest or imprison them, and using proper and lawful 
means for that purpose, are resisted in so doing, 
and killed, it will be murder in all who take part 
in such resistance, f 

Justifiable homicide is where no blame whatever 
is attached to the party killing. Excusable homi- 
cide is where the party killing is not altogether 
free from blame. The Act 9 Geo. 4. cap. 31 • 
sect. 10. enacts that no punishments or forfeiture 
shall be incurred by any person who shall kill 
another by misfortune, or in his own defence, or in 
any other manner without felony. 

Where an oflicer in the execution of his office, 
either in a civil or criminal case, kills a person that 
assaults or resists him ; or if, in attempting to take 
a man charged with felony, he be resisted, and, in 
the endeavour to take him, kills him, it would be 
justifiable homicide in the officer, provided he could 
show that there was a positive necessity on his 
side, that the party could not be arrested or appre- 
hended — that the mutiny could not be suppressed 
— that the prisoners could not be kept in hold 
unless such homicide were committed; otherwise 

♦ 8 C. & P. 652. t 1 Russell, 592. 
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without such absolute necessity it is not justifi- 
able, * 

In October, 1812, Lieutenant Gamage of the 
Griffon was tried by court-martial for having on 
the 20th of that month killed Serjeant Lake of the 
royal marines, by stabbing him with his sword. 
The circumstances which led to this melancholy 
affair are briefly these: — Mr. Gamage ordered the 
seqeant to walk the gangway with his musket as 
a punishment for some offence which he had com- 
mitted; the Serjeant refused, and, from the evi- 
dence produced at the court-martial, appears to 
have behaved himself in a very insubordinate man- 
ner. Mr. Gamage went below and put his sword 
on, returned to the deck and repeated his order to 
the Serjeant, who still positively refused to obey; 
whereupon he (Mr. Gamage) stabbed him. There 
was no mutiny in the ship's company, no imme- 
diate danger of anything of the sort, and conse- 
quently it was the duty of the lieutenant to cause 
the Serjeant to be arrested and confined until an 
opportunity presented itself of bringing him to a 
court-martial for his misconduct. Unfortunately, 
however, in a moment of irritation, and, perhaps, 
under the impression that he was doing no more 
than what he would be legally borne out in doing, 
he assumed an authority over the life of a fellow 
subject, which the law will only tolerate in cases 
of the most pressing and absolute necessity. Not- 
withstanding the high character for humanity 

♦ 4 Black. Comm. 178. (edit. 1800). 
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which he received from several officers and men, 
the Court found him guilty of murder, and he ex* v - 
piated his crime by an ignominious death. , i 

Homicide is also justifiable if committed for (!ie \ 
prevention of any forcible or atrocious crime ; for * 
instance, the law justifies a woman killing one who 
attempts to ravish her. For the one uniform prin- 
ciple that runs through our own and all other laws 
seems to be this — that where a crime, in itself 
capital, is endeavoured to be committed by force, it 
is lawful to repel that force by the death of the 
party attempting. * 

Excusable homicide is where a man doing a law- 
ful act, without any intention of hurt, unfortu- 
nately kills another. As where a person is shoot- 
ing at a mark and undesignedly kills a man; or 
where an officer punishing a criminal and happens 
to occasion his death, it is only misadventure ; for 
the act of correction was lawful ; but if he exceeds 
the bounds of moderation, either in the manner, the 
instrument, or the quality of punishment, and death 
ensues, it is manslaughter at least, and in some 
cases (according to the circumstances) murder; for 
the act of immoderate correction is unlawful. So 
also in self-defence upon a sudden affray homicide 
is excusable rather than justifiable. The right of 
natural defence does not imply a right of attacking ; 
for instead of attacking one another for injuries 
past or impending men need only have recourse to 
the proper tribunals of justice. They cannot there- 

♦ 4 Black. Comm. 180. (edit. 1800). 
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fore legally exercise this right of preventive de- 
fence, but in sudden and violent cases when certain 
and immediate suffering would be the consequence 
of waiting for the assistance of the law. Where- 
fore to excuse homicide by the plea of self-defence, 
it must appear that the slayer had no other possible 
(or, at least, probable) means of escaping from his 
assailant. * 

" There is one species of homicide se defendendoj 
where the party slain is equally innocent as he who 
occasions his death ; and yet this homicide is also 
excusable from the great universal principle of self- 
preservation, which prompts every man to save his 
own life preferably to that of another where one of 
them must inevitably perish. As, among others, 
in that case mentioned by Lord Bacon, where two 
persons, being shipwrecked and getting on the same 
plank, but finding it not able to save them both, 
one of them thrusts the other from it, whereby he 
is drowned. He who thus preserves his own Ufe at 
the expense of another man's, is excusable through 
unavoidable necessity, and the principle of self- 
defence ; since their both remaining on the same 
weak plank is a mutual, though innocent, attempt 
upon and an endangerment of each other's life."f 

" If two draw their swords upon a sudden quar- 
rel, and one kills the other, it is only manslaughter. 
Sir Charles Pym with one party, and Mr. Walters 
with another party, dined at a tavern, and on com- 
ing out, Sir Charles P. and Mr. W. quarrelled and 

♦ 4 Black. Comm. 181. (edit. 1800). t ^^^^' 1^5. 



Chap. XXL] FOBM OF CHARGES. 201 

drew their swords, and Mr. W. ran Sir Charles P. 
through the body and he died. There was no evi- 
dence of any unfair advantage taken by Mr. W. nor 
could the witnesses say more than that they heard 
them quarrelling, saw their swords drawn, and the 
sword through Sir Charles P.'s body ; and it ap- 
peared that the parties did not know each other 
before. When Sir Charles P. fell, Mr. W. took 
him by the nape of the neck, and dashed his head 
upon the ground, and said, ' Damn you, you are 
dead.' Jenner, B., told the jury that this was only 
manslaughter. The jury, however, were disposed 
to find it murder, because of the dashing the head 
against the ground, &c. ; but AUibone, J., repeated 
to them that it was manslaughter only, and they 
found accordingly." * 

" But where two persons who have formerly 
fought on malice, are afterwards, to all appearance, 
reconciled, and fight again on a fresh quarrel, it 
shall not be presumed that they were moved by 
the old grudge, unless it appears by the whole cir- 
cumstances of the case."f 

" The crime of manslaughter does not admit of 
accessories before the fact, because it is supposed 
to be altogether unpremeditated. But all those 
who are present aiding and abetting the fact com- 
mitted are considered principals in the second de- 
gree. There may,' however, be accessories after the 
fact in manslaughter. If, therefore, upon an in- 
dictment against the principal and an accessory 

♦ 1 Russell, 586. f ^ Hale, 452. 
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after the fact for murder, the oflfence of the princi- 
pal be reduced to manslaughter, the accessory may 
be convicted as accessory to the manslaughter."* 
Abticle 29. 

For that he, the said , Death. 

being in actual service and full 

pay in the fleet, and of 

and belonging to Her Ma- 
jesty's ship , did, on the 

day of , 1 8 — , com- 
mit the unnatural and detest- 
able sin of buggery with {here 
insert the name in full of the 
party upon whom^ and the 
place wherey the crime was 
perpetrate<ry\ 

This is a horrible crime to contemplate, and one 
wherein the Court may more readily than in any 
other case be imposed upon by the testimony of 
false and malicious witnesses, creating, as it natu- 
rally does, so much prejudice against the parties 
accused of having committed it. Blackstone says, 
" It is a crime which ought to be strictly and im- 
partially proved, and then as strictly and impar- 
tially punished ; — a crime of so dark a nature, so 
easily charged, and the negative so difficult to be 
proved, that the accusation should be clearly made 
out, for, if false, it deserves a punishment inferior 
only to that of the crime itself." It therefore be- 
hoves the Court to be extremely minute and care- 
ful in the examination of the witnesses, and guarded 

♦ 1 Russell, 679. 

t Add another charge against the parties, so as to bring them 
within the 2d Article of War, lest the capital charge should 
not be proved. ( Vkle page 174. Article 2.) 
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in giving their judgment. However clear against 
the prisoner it may appear to be, no feeling of 
delicacy or disgust will justify them in omitting to 
inquire into all the circumstances of the transaction 
they are called upon to investigate ; the witnesses 
should be forced to give their evidence in plain 
unmistakeable terms ; and the Court must always 
bear in mind the difference between legal and moral 
guilt, and that, to render the crime complete in 
the eye of the law, there must be proof of pene- 
tration into the body : emission need not be proved. 
(9 Geo. 4. c. 31. s. 18.) 

Both parties who may be implicated are amenable 
to prosecution, and to the same punishment in case 
of conviction ; but it is never advisable to prosecute 
both, except where the evidence against both is 
sufficient, independent of the testimony of either 
of them against the other. If it be committed on 
a boy under fourteen years of age, it is felony in 
the agent only, and the boy may be convicted of 
a breach of the 2nd Article of War, relating to 
uncleanness and scandalous actions. 

" It is not allowable to show, on the trial of an 
indictment, that the prisoner has a general dispo- 
sition to commit the same kind of offence as that 
charged against him; therefore, in a prosecution 
for an infamous crime, an admission by the pri- 
soner that he had committed such an offence at 
another time, and with another person, and that 
his natural inclination was towards such practices, 
ought not to be received in evidence. 
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" In cases where it is not probable that all the 
circumstances necessary to constitute this oflfence 
will be proved, it may be advisable only to prefer 
an indictment for an assault* with intent to com- 
mit an unnatural crime. And it should be ob- 
served, that the mere soliciting another to the 
commission of this crime has been treated as an 
indictable offence." f 

In order to obviate the possibility of any ulterior 
difficulty arising on the question of the proceed- 
ings of the Court in cases of this nature, the Judge-? 
Advocate should enter on the minutes the fact of 
the attention of the Court having been directed to 
the state of the law in reference to this crime. 

Article 30. 

For that he, the said , Death ; or otherwise, as a 

being in actual service and full court-martial, upon consider- 

pay in the fleet, and of ation of circumstances, shall 

and belonging to Her Ma- find meet. 

jesty's ship y did, on the 

day of y 18 — 

(Jiere insert the place where 
the offence was committed)^ 
commit a robbery, by (here in* 
sert the/acts, and a description 
of the articles stolen^^ the pro- 
perty of , &c. 

" It is not necessary the prosecutor should prove 
all the articles mentioned in the indictment to have 
been stolen : if he prove the defendant to have 
stolen any one of them, it is sufficient." J 

* At courts-martial for " uncleanness." {Vide page 174. 
Article 2.) 

t 1 Russell, 699. J Archbold, 170. 
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The common law of England draws a distinction 
between " robbery " and " theft." Robbery is de- 
fined to be " the felonious and forcible taking, from 
the person of another, of goods or money to any 
value, by putting him in fear."* Theft is "the 
felonious taking and carrying away of the personal 
goods of another, unaccompanied with any other 
atrocious circumstances." f 

Although the latter crime was provided for in 
the Act of 13 Chas. 2. c. 9., there is no mention 
made of it in the present Articles of War ; but the 
practice at courts-martial has been to take cogni- 
zance of it under the 30th Article. This practice 
has obtained so long, that we apprehend no ob- 
jection could be made to it now; but it is very 
doubtful whether a court-martial would be justified 
in awarding a capital punishment for a breach 
of this Article unless the ofifence amounted to a 
robbery in the legal acceptation of that term. 

On the morning of the 28th April, 1789, the 
"Ambuscade" being at Messina, the ship's com- 
pany were sent on shore to the lazaretto, by the 
direction of the officer of the Health Office, in 
order to their being smoked. At noon the ship's 
company all returned on board. At one in the 
afternoon the commander received advice from the 
keepers of the lazaretto, that, on examining the 
magazines after the people were smoked and gone 
on board, they found several pieces of gold and 

* Black. Comm. 243. (edit. 1800.) t I^i<l- 229. 
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silver brocade velvet missing (the same being part 
of the cargo of a merchant- vessel, and had been 
put on shore from her to perform quarantine), and 
that they supposed it must have been stolen by 
some of the " Ambuscade's " people. Three men 
were tried by court-martial for this offence, two of 
whom were adjudged to suffer death, and the other 
to receive 400 lashes. A doubt arose as to whether 
the offence proved against the prisoners amounted 
to a robbery within the true intent and meaning of 
the 30th Article of War ; and whether the pri- 
soners were triable by court-martial for the said 
offence, notwithstanding the same was committed 
out of His Majesty's dominions. 

The opinion of His Majesty's Advocate, At- 
torney-General, Solicitor-General, and counsel for 
the Admiralty, to whom the questions were re- 
ferred, was as follows : — 

" We think the offence charged against the pri- 
soners was robbery within the meaning of the 30th 
Article ; and that the prisoners might be tried under 
the authority of the 35th Article. 

" W. Scott, 
" A. Macdonald, 
" Jno. Scott, 
" Thos. Bevan. 
" F. C. Gust." 

Article 31. 

For that he, the said , To be cashiered, and ren- 

being in actaal service and full dered incapable of further em- 
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pay in the fleet, and 



of 



and belonging to Her Ma- 
jesty's ship , did, on the 

day of , 18 — , 

knowingly sign a false muster- 
book of the said ship, for the 

period between — and , 

in which the name of 

appears on the ship's com- 
pany's list, at number , as 



an 



able 



seaman, 



whereas no 
was, or 



such person as 

has since been, part of the 
crew of, and belonging to the 
said ship. 



Article 32. 
For that he, the said 



being in actual service and full 
pay in the fleet, and ■ of 
and belonging to Her Ma- 
jesty's ship , did, on the 

day of ' , 18 — , 

when charged as Provost-Mar- 
shal with the custody of , 

a prisoner lawfully committed 
to his charge, wilfully suffer 
the said to escape. 



ployment in Her M^esty's 
naval service. 



Such punishment as a court- 
martial shall deem him to de- 



serve. 



Abticle 33. 
For that he, the said 



being in actual service and full 

pay in the fleet, and of 

and belonging to Her Ma- 
jesty's ship y did, on the 

day of y 18 — , be- 
have in a cruel and oppressive 

manner to {here insert 

the name of the partly and the 
particulars on which the charge 
is founded,) 



To be dismissed from Her 
Majesty's service. 



mm 



■a*- 



d 
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Act 10 and 11 Vict. cap. 
59. sec. 2. 

Manslaughter. 
For that he, the said 



being in actual service and fuU 

pay in the fleet, and of 

and belonging to Her Ma- 
jesty's ship y did, on the 

day of , 18 — y 

when on shore at Lisbon, in 
the dominions of Her Ma- 
jesty the Queen of Portugal, 
unlawfully kill , by dis- 

charging at him a certain pis- 
tol, then and there loaded, and 
charged with gunpowder and 
one leaden bullet, with which 

leaden bullet the said did 

shoot the said in the 

head, giving to the said 

one mortal wound, of which 

mortal wound the said 

did languish until the day 

of , 18 — , on which said 

day of , 18 — , the 

said , on shore at Lisbon, 



Such punishment, other than 
death, as the degree of the of- 
fence shall be found to de- 
serve. 



^ 



as aforesaid, of the said mortal 
wound died. 

Manslaughter is the unlawful killing of another 
without malice either express or implied, which 
may be either voluntarily, upon a sudden heat, 
or involuntarily, but in the commission of some 
unlawful act. 



Note. — For further information regarding this crime, see 
remarks appended to the 28th Article, page 189. 
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AN 



ABSTKACT 



OF THE MOBB 



IMPORTANT COURTS-MARTIAL 



FBOM 1829 TO 1848. 



NOTE. 

The object of inserting this list being to show the punishments that have 
usually been awarded for certain offences, it has not been considered neces- 
sary to notice those trials which ended in an acquittal. 
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Date of 
Trial. 



1829. 
Jan. 2. 

Jan. 6. 



JazL 6. 



Jan. 7. 



Jan. 7. 



Jan. 8. 



Jan. 8. 



Jan. 9. 



Jan. 9. 



Name of the 
Party tried. 



,W. Maxwell 
J. Luckombe 



J. Farmouth 



W. Molyneux 



G.Cole 



T. Lapham 



G. W. Lewis 



D.Gray 



A. De Mayne, 
oflBcera and 
crew. 



Quality. 



Boatswain 
Parser 



Seaman 



Lieutenant 



Seaman 



Marine 



Acting 
lieutenant 



Assistant 
surgeon. 



Master, 
command- 
ing. 



Ship. 



Tweed 
Barfaam 



Druid . 



Magnificent - 



Druid 



Magnificent - 



Mersey, late 
mate of Mag- 
nificent. . 



Espiegle 



Kangaroo, sur- 
yeymg vessel. 



Nature of the Charge. 



Sodomy . . . > 

Disobedience of orders, and contempt 
to his superior officer. 



Making use of mutinous expressions 
towards Lieut. J. Shepherd of that 
ship, on the quarter deck, and strik- 
ing Sergeant Barrett, his superior 
officer. 

Neglect of duty . » 



Disobedience of orders and mutinous 
conduct. 



Disobedience of orders and contempt 
to his superior officer. 



For a breach of the 23d Article of 
War, and unofficerlike conduct. 



Drunkenness - 



For the loss of that ship on the Hog- 
sties. 



»i 



i 
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Finding of the Sentence. 



Proved 
Proved 



Punishment awarded. 



> > 



Fully proved 



Fully proved 



To suffer death. 

In consideration of his long services, and of 
his character from documents presented to 
the Court, only severely reprimanded and 
admonished to be more circumspect in his 
conduct in future. 

To suffer death . . . . 



Proved 



Fully, proved 



Proved 



Proved 



That Mr. De Mayne is guilty of 
the most palpable neglect in not 
shaping a course and regulating 
the distance run, so as to avoid 
the danger on which the ** Kan- 
garoo " was wrecked ; that after 
she struck the ground the most 
effectual measures were not taken 
to get the ship off; the time being 
consumed in fruitless endeavours 
to back the ship off, by means of 
her sails, when it should have 
been employed in hoisting out 
the pinnace, and laying out a 
stream anchor ; and by entrust- 
ing the charge of a watch to a 
gunner's mate, with suflScient 
superior officers on board for that 
duty; as well as neglecting to 
keep the lead going. And that 
Mr. R. Campbell, acting second 
master, and Mr. J. Freraely, mate 
and assistant surveyor, are highly 
censurable for their conduct on 
the occasion. 



In consideration of a letter addressed to the 
Court from the commander-in-chief by 
which it appears that he has lost his pro- 
motion ; only dismissed his ship ; and his 
promotion to be stopped for twelve months. 

To receive 100 lashes, and to be mulct of all 
his pay. And it appearing to the Court, 
that William Cross, gun-room steward of 
the " Druid," who was produced as a wit- 
ness and sworn and examined on the said 
trial, did in the course of his examination, 
prevaricate in his evidence, the Court doth 
therefore order him to be imprisoned on 
board the " Magnificent,*' foe the term of 
two months. 

To receive 100 lashes, to be mulct of all pay 
due to him, and to forfeit and lose all claims 
of every description which he may be en- 
titled to by reason of his previous servitude. 

Dismissed his ship ; and if confirmed to the 
rank of lieutenant, to be placed and kept at 
the bottom of the list of lieutenants for 
three years ; or if he should not be con- 
firmed to that rank, then to be dismissed 
the service. 

In consideration of circumstances, only dis- 
missed his ship, and to be placed at the 
bottom of the list of assistant surgeons, there 
to remain for three years. 

The master to be dismissed the service, 
and never again to be entrusted with the 
charge of one of his Majesty's ships or 
vessels. 

Mr. De Mayne recommended to the favour- 
able consideration of the Lords Commis- 
sioners of the Admiralty for placing him 
on the half-pay list 



Dismissed the service, the rest of the offi- 
cers and ships* company acquitted. 
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Remarks, &c. 



Recommended 

to mercy. 
Transported for 

life. 



Vide, page 151. 



This sentence 
is invalid on 
the ground of 
uncertainty. 



This sentence, 
with the re- 
commendation 
appended to 
it as far as re- 

Brds Mr. De 
ayne, ap- 
pears to be in- 
consistent. 



^*^v 
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ABSTRACT OF THE MORE IMPOKTANT 



Date of 
Trial. 



1829. 
Jan. 9. 



July 17. 



July 17. 



Oct. 15. 

1830. 
Jan. 18. 

Feb. 4. 

Mar. 13. 

Mar. 15. 
Mar. 19. 



Mar. 20. 
April 22. 

April 26. 

May 3. 

May 6. 

May 7. 

» 
Aug. 19. 
Oct. 8. 

Oct. 15. 



Oct. 15. 
1831. 
Jan. 3. 



Name of the 
Party tried. 



J. Smith 
R. Jones 

J. Orten 
J Bennett 



J. Bathie 
J. Lada 
W. Scott 

J. MUler 

A. M'Gregan 

J. Luckombe 

G. H. Cole 

R. Russell 
R. Hodges 

J. Luckombe 
J. Cater 

D. Gray 

G. Davies 

T. Gill 

J. Drinen 

T. Williams 
H. M'Vea 

J. Folglaze 

W. Mitchell 
J. Thomson 



Quality. 



Captain, 
Forecastle. 
Seaman 



Marine 



Carpenter 



Seaman 
Seaman 
Seaman 

Smuggler 

CarpenteF 

Purser 

Master 

Commander 
Master 

Purser 

Acting 
Master 

Acting 
Surgeon 

Lieutenant 
Commander 
Seaman 



Carpenter 
Marine 

Boatswain 

Seaman 
Purser 



Ship. 



S 



Barham 



Barham 



Mersey 



j 



Cruizer 



Espeigle 

Erebus 

Barham 

Barham 
Wolf 



] 



[ 



Barham 
Hecia 

Hecla 

Sparrowhawk 

Sparrowhawk 

Blossom 

Favorite 
Winchester • 

North Star ■ 

Champion 
Lightning 



Nature of the Charge. 



Desertion 



Drunkenness - 



Absenting himself without leave 



Desertion .... 

Disobedience of orders 

Drunkenness . . . 

Insolence to Mr. G. Cole, master of 
the " Barham," his superior officer. 

Unofficerlike conduct 

Running the ** Wolf" on shore at the 
back of the Isle of Wight. 



Unofficerlike conduct 

Disgraceful conduct and unclean- 

ness. 

Unofficerlike conduct 



Insolence and contempt to his com- 
mander. 

Unofficerlike conduct 



Striking his superior officer when in 
the execution of his duty. 



Drunkenness ... 

Theft, and an attempt to desert 

Drunkenness .... 

Attempting to desert 

Endeavouring to procure the inser- 
tion in vouchers of 968 pounds of 
bread, with the intention to receive 
the value thereof in money. De« 
manding or endeavouring to obtain 
a certain sum of money from Mr. T. 
Russell, as a share of profit upon the 
sale of the said bread and other pro- 
visions. Receiving on board certain 
articles of provisions, on his private 
account, and issuing them to the 
crew ; and neglect of duty. 
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Finding of the sentence. 


Punishment awarded. 


Remarks, &c. 




Proved _ . - - 


J. Smith to be disrated to able seaman, to 
lose all the pay due to him, to forfeit and lose 
all his time for pension, and to receive 80 
lashes. 

R. Jones to lose all pay due to him, to for- 
feit and lose all his time for pension, and to 

■ receive 100 lashes. 

To receive 100 lashes, and to forfeit all pay 
due to him, as well as the whole of the time 
he has served in the marines. 






Proved - . - - 






Fully proved - - - 


Dismissed from his situation as carpenter of 
the ** Mersej," and to serve before the mast 
in any of his Majesty's ships or vessels the 
commander-in-chief shall direct. 






Proved , - - - 


To receive 150 lashes each. 






Proved . - - - 


To be admonished. 






Proved , - - - 


Dismissed from the service. 






Proved - - - . 


To be severely reprimanded. 






Proved - - - - 


Admonished to be more circumspect in future. 






Proved - - - - 


Commander Russell to be dismissed from 
the service, and Mr. R. Hodges, master, to 
be severely reprimanded, and placed at the 
bottom of the list of masters. 






Proved - - - - 


Dismissed the ship. 






In part proved ... 


Admonished to be more careful in his con- 
duct in future. 






Proved - - - - 


Dismissed from the service. 






Proved in part 


Reprimanded. 






In part proved ... 


Admonished to be more guarded in his con- 
duct in future. 






Proved - - . - 
Proved - - . - 


To be hanged - . . . 
Dismissed the ship. 


Punishment of 
death remit- 
ted. Trans- 
ported for life. 


• 


Charge of theft, not proved. 
Charge of an attempt to desert. 
Proved. 


To receive 100 lashes. 






Proved - - - - 


Reprimanded, and admonished to be more 
careful in future. 






Proved . - . - 


To receive SO lashes. 






First and second charges, not 
proved. Third charge, in part 
proved. Fourth charge, proved. 


Dismissed the ship. 
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ABSTRACT OF THE MORE IMPORTANT 



Date of 
Trial. 



1831. 
Jan. 8. 



Jan. 25. 



Jan. 26. 



Jan. 26. 



Jan. 27. 



Jan. 29. 



Mar. 2. 
Mar. 3. 

Mar. U. 
Mar. 15. 

July 13. 

Aug. 26. 
Sept. 23. 



Dec. 26. 

1832. 
Feb. 20. 



Mar. 20. 



Name of the 
Party tried. 



Robert Deans 
W. Wonfold 

T.Bell 



J. Horsley 



J. Brady 



J. Anderson 



W. Smith 



R.W.Mmroy - 
James Sparshott 

P. Kent 



S. Burgess 
W. Gowdy 
The officers and 
crew. 

D. Thomas 



F. G. Bond 

H. G. Backhouse 



T. Lapham 



F. Thomas 



J. Sparshott 



Quality. 



Commander 
Lieutenant 

Carpenter 



Marine 



Marine 



Quarter 
Master. 



Ship. 



Seaman 



Master 

Purser 

Seaman 



Captain 
Master 



Marine 



Lieutenant 
Midshipman 



Marine 



Seaman 



Purser 



) Childers 
Winchester 



Nimble 



Nimble 



Hyacinth 



Mersey 



Success 
Crocodile 

Victor 



] 



Thetis 



Ganges 

iEtna 
£tna 



iEtna 
Firefly 

Crocodile 



{ 



{ 



Nature of the Charge. 



Oppressive conduct towards a mid- 
shipman. 

Drunkenness <- - . . . 



For a breach of the 2nd, 19th, 22nd, 
23rd, and 27th Articles of War. 

For a culpable breach of the 2nd, 
19th, and 23rd Articles of War. 



Mutinous conduct, insolence, disobe- 
dience of orders, and insisting that 
the corporal of marines had been 
bribed to maltreat him by Lieut. 
Dawson, and other mutinous ex- 
pressions, tending to create disturb- 
ance in the ship. 

Repeated drunkenness ; riotous and 
mutinous conduct. 



Disorderly conduct . . . 

For a breach of 19th and 22nd Articles 
of War. 

Desertion - . . . 



For the loss of that ship on Cape Frio 



Striking his superior officer on the 
quarter deck. 



Neglect of duty . . . 

Repeated acts of insubordination. 
N^eglect of duty and disrespectful 
and contemptuous and insolent con- 
duct towards Commander E. Belcher. 
Quitting the ship in defiance of the 
first lieutenant's refusal of leave of 
absence, and for having alisented 
himself from his duty, when it was 
his watch on deck. 

Mutinous conduct, and striking Tho. 
Seabridge, the Serjeant of marines. 

Mutinous and insulting language to- 
wards Lieut J. J. M'Donnell, com> 
manding the ** Firefly " 

For a breach of the 19th and 22nd 
Articles of War: — First, for dis- 
obedience of orders in two instances ; 
2ndly, for behaving in a disrespect- 
ftil manner to his commanding officer. 
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Finding of the Sentence. 



Proved 



Proved 



Proved 



Proved 



First charge, in part proved : and 
that the words so set forth in 
the second charge, were uttered 
by the prisoner ; but not with 
an intent of creating a disturb, 
ance in the ship. 



Proved 



Fully proved 
In part proved 

Proved 



That blame is imputable to Cant. 
Burgess, and to Mr. W. Gowdy, 
the master, for their conduct on 
the occasion. 

Fully proved ; and that he fell 
under the first part of the 22nd 
Article of War. 

In part proved . - . 

Charge'of insubordination in quit- 
ting the ship in defiance of^ the 
first lieutenant's refusal of leave 
of absence, has been proved ; 
but that the other charges have 
not been proved. 



Proved 
Proved 

Proved 



Punishment awarded. 



Admonished to be more circumspect in their 
conduct in future. 

To forfeit all claim to pension arising from 
his two last years' or sea service; and, 
further, to be dismissed his ship, to serve in 
a ship of the fifth rate. 

To receire 100 lashes, and lose three years' 
time. 

To be mulct of all pay and prise money due 
to him ; to receive 150 lashes ; and then to 
be discharged, with disgrace, from the ser- 
vice. 

To receive 48 lashes ; to be disrated from his 
present situation ; and to be discharged 
from the " Hyacinth " into any other ves- 
sel of war the commander-in-chief may 
judge fit. 



It appearing from the testimony produced, 
that his misconduct has arisen n-om tempo- 
rary insauitv, caused by a severe wound in 
the head, the Court doth not think fit to 
adjudge any punishment to be infiicted on 
the prisoner for the oSiences which he has 
committed ; but the Court recommends that 
he may be invalided from the service. 

Dismissed the service. 



Reprimanded and 
careful in future. 



admonished to be more 



To receive 50 lashes ; to be mulct of all pay 
now due to him ; and to be discharged, with 
disgrace, from the service. 

Captain S. Burgess to lose' one year's rank ; 
and Mr. W. Gowdy only two years' rank in 
His Majesty's naval service. The remain- 
ing officers and crew acquitted. 

To BufiTer death . . . . 



Admonished to be more careful in Aiture. 

To be discharged from the ** £tna ; " and to 
be reprimanded and admonished to be more 
circumspect in his conduct in future. 



To suffer death. 



To receive 50 lashes ; to be mulct of all pay 
due to him ; and discharged from the ser- 
vice. 

Dismissed his ship ; and to be placed at the 
bottom of the list of pursers of the year 
1809. 



Remarks, &c. 



See page 142. 



Recommended 
strongly as a 
proper object 
for mercy. 
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ABSTRACT OF THE MOKE IMPORTANT 



Date of 

TrUl. 



1832. 
Mar. 31. 



April 2. 



May 12. 



Oct. 11. 



X^vC* ^v* 



Dec. 26. 



Dec. 27. 



1833. 
Feb. 1. 



Aug. 15. 



1834. 
April 28. 



Aug. 20. 



Name of the 
Party tried. 



T.Woore 



J.Price 
J. Booth 



B.Boyd 



J. Deane 



J. Bobinion 



G. L. Campbell 



M. Thomas 
R. M. Gransell 
B. M. Noble 



J. D. C. Lamont 

C. Baker 

R. B. Crawford 

C. Bagot 



A. Lawrence 



Quality. 



Acting 
Lieutenant 



Lieutenant 
Acting 
Surgeon 

Clerk 



Carpenter 



Boatswain 



Lieutenant 



Lieutenant 
2nd Master 
Midshipman 



Lieutenant 
R.M. 



Gunner 

Lieutenant 
Command- 
ing 

Lieutenant 
Command- 
ing 



Ship. 



CrocodUe 



^Wolf 



{ 



Spatrowhawk 



Imogene 



Pallas 



Winchester 



7 Medway, 
dockyard 
lighter. 






! 



Nature of the Charge. 



Briton 

Sheldrake 
Chary l)dis 

Pickle 



Surgeon 



Buszard 



For having written and sent an im- 

5 roper letter to his Captain, J. W. 
loutagu. 



Unofficerlike conduct - 



For insubordination ; and for having 
behaved in a highly discreditable 
and guilty manner by making several 
attempts to defraud the midship- 
man's mess on board the ** Sparrow- 
hawk," while he acted as caterer, of 
money deposited in his care for mess 
purposes. 

Drunkenness, and fighting with the 
assistant surgeon of the ** Imogene." 

Drunkenness - . . . 



For being in a state of intoxication on 
the 3rd day of November, 1832, when 
in charge of H. M. dockyard lighter 
" Medway," proceeding under the 
command of Commander G. Daniell 
of H. M. S. " Dispatch," for which 
the said Commander G. Daniell 
deemed it expedient for the safety of 
the said lighter to supersede him. 

For the Ipss of the ** Medway," near 
Plumb Point, Jamaica. 



Insulting the senior lieutenant, and 
threatening to demand satisfaction 
of him, when the ship should be 
paid off. 

Stealing rum from the spirit-room - 

Extravagant and improper expendi- 
ture of stores. 



To inquire into the circumstances 
attending the death of J. Grainge, 
private marine, who was killed by 
the explosion of a carronade fired 
l)y the said lieutenant; and for having 
improperly punished P. Phillips, a 
seaman. 



Drunkenness 



COUBTS-MABTIAL FROM 1829 TO 1848. 



217 



Finding of the Sentence. 



ProTed. That the letter which 
he wrote and sent to Captain 
J. W. Montagu, was an offence 
against the discipline of the ser- 
vice, which has a most injurious 
tendency, and is highly repre- 
hensible. 

Proved • - - - 



First charge proved, 
charge not proved. 



Second 



Proved 
Fully proved 



Fully proved 



That Lieutenant M. Thomas is 
guilty of a breach of a part of 
the 26th Article of War. 

That Mr. R. M. Gransell, second 
master, is culpable in his con- 
duct on the occasion of the loss 
ofthe"Medway." 

And that Mr. E. M. Noble, mid- 
shipman, is culpable in his con- 
duct on the occasion of the loss 
of the "Medway." 

Proved _ - - - 



Proved 



In part proved 



The death of J. Grainge, caused 
by gross neglifrence on the part 
of Lieut. C. Bagot. And that 
there was no sufficient reason 
sliown for having departed from 
the regulations of the service 
on the occasion of punishing 
P.Phillips. 

Proved - - - - 



Punishment awarded. 



To be severely reprimanded, and strongly 
admonished to be more circumspect in his 
future conduct to his superiors. 



Dismissed the service. 



Dismissed the service. 



Remarks, &c. 



Dismissed his ship, and to lose two years* 
time. 

Dismissed the service ; but from the good 
character he held, when serving as a petty 
officer, the Court recommended him to the 
consideration of the Lords Commissioners 
of the Admiralty. 

Dismissed the service. 



Severely reprimanded, and admonished to be 
more cautious in future. 

Admonished to be more xealous in future. 



Reprimanded and admonished to be more 
careful and attentive on every occasion. 



Dismissed the service. 



Dismissed the service. 

Dismissed the service : recommended to the 
favourable consideration of the Lords Com- 
missioners of the Admiralty. 

Dismissed fh>m the service. 



Dismissed his ship ; and placed at the bot- 
tom of the list of surgeons, upon which list 
he is never to rise. 
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ABSTRACT OF THE MORE IMPORTANT 



Date of 
Trial. 



Name of the 
Party tried. 



1835. 
April 13. 

July 21. 



Aug. 10. 



Sept. 21. 



Dec. 29. 



1836. 
April 15. 

June 28. 



July 7. 



Oct. 19. 



Nov. 4. 



1837. 
Jan. 3. 



Jan. 27. 



June 30. 



W. Bunce 
G. C. StOTin 



C. Cardew 
M. Heath 



T. Hawkes 



J. Pascoe 
T. Bamett 
W. Hawkes 
J. Hilbom 
U. Webber 



A. Lyons 

G.Cook 
J. Hayes 



G. Jenkins 



T. J. White 



C. Hine 
J. Kelby 
W. Witts 



J. Shaw 



T. Sweeney 



Sir T. Fellowes, 

IVt. Kj, B. 



Quality. 



Boatswain 
Lieutenant 



Mate 

Acting 

Master 



Marine 



Seaman 

Marine 

Marine 

Marine 

Marine 



Gunner 

Marine 
Marine 



Corporal 
of Marines. 

2nd Lieute- 
nant, R. M. 

Marine 
Marine 
Marine 



Assistant 
Surgeon 

Marine 



Captain 



Ship. 



Tyne 
Algerine 



f Algerine 



Caledonia 
Caledonia 



! 



Delight 

) Caledonia C 



Malabar C 

Vanguard 

"% Galatea f 

Adelaide 
Rodney 

Pembroke 



Nature of the Charge. 



Attempting to embezzle stores 

Repeated acts of drunkenness, and 
unoiBcerlike conduct. 



For mutinous conduct on board the 
said brig in forcibly placing and 
confining the lieutenant, his supe- 
rior oflScer and commander, under 
arrest, and unlawfully depriving him 
of the command of the said brig, and 
the said M. Heath for having con- 
nived at, and aided and abetted the 
said C. Cardew, in the commission 
of the said crime. 



Drunkenness and insubordination 



For a breach of the 19th Article of 
War. 



Drunkenness . . . . 

Disobedience'of orders, contempt, and 
drunkenness. 



For having stabbed the master's as- 
sistant with a bayonet. 

Disobedience of orders, neglect of 
duty, and contempt. 

Stealing wine from the captain*& cabin, 
and deserting. 



Drunkenness - 



For having purposely and maliciously 
pushed Corporal 3. Allen into the 
waist on the main deck, which caused 
his death. 

For not following the orders of Vice- 
Admiral Sir w. H. Gage, and for 
getting the said ship on shore. 
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Finding of the Sentence. 



Fully prored 
In part proved 



The Court was of opinion that 
the charge against the said C. 
Cardew had been proved. 



The Court, also, was of opinion, 
that the charge against the said 
M. Heath had been proved. 



Proved 



Charge not proved against T. 
Bamett. 

Charge proved against J. Pas- 
coe, W. HawlLes, J. Hilbom, 
and Charles Webber, and guiltv 
of a breach of part of the 19tn 
Article of War. 

In part proved . . . 

Proved - - - - 



Proved 
Proved 
In part proved 



Proved 
Proved 

Proved 



Punishment awarded. 



Dismissed his ship. 

In consequence of the former active and in- 
trepid services rendered by the said Lieut. 
G. C. Stovin, and of his general good cha- 
racter, prior to his joining the " Algerine," 
only to be placed at the bottom of the list 
of lieutenants, not to be raised therefrom ; 
and never to be employed in active service. 

In consequence of the verypeculiar circum- 
stances in which he (Mr. C.) was placed, at 
the time of committing the offence, and, 
also, of the long period during which he 
had been under arrest, and, likewise, in 
consideration of his testimonials ofprevious 
good character and conduct, the Cfourt did 
only adjudge him to be dismissed from the 
service ; and to be imprisoned in the Mar- 
shalsea, for the term of three calendar 
months. 

In consideration of his having acted under 
feelings which had been outraged by a foul 
report against him : for which report, how- 
ever, the Court did not consider there was 
the slightest foundation : And, also, in con^ 
sideration of the long period during which 
he hs\/i been under arrest, as well as of his 
testimonials of former good character and 
conduct, the Court did only adjudge him to 
be dismissed from the service ; and to be 
Imprisoned in the Marshalsea, for the term 
of three calendar months. 

To receive 100 lashes ; and to be discharged 
from the service, with disgrace. 

Acquitted. 



J. Pascoe to receive 60 lashes. W. Hawkes 
and J. Hilbom to receive 100 lashes each ; 
and ^o be discliarged, with disgrace, from 
the service : and C. Webber to receive 80 
lashes. 

Admonished. 

To receive 60 lashes each ; to be discharged 
with disgrace ; and to be imprisoned 18 
months. 

To suffer death - - - - 



Severely'reprimanded ; and placed at the bot- 
tom of the list of second lieutenants. 

C. Hine to receive 50 lashes ; to be impri- 
soned for six months ; and to lose all his 
time in the marines. J. Kelby to [receive 
50 lashes, and to lose three years' time : and 
W. Witts to receive 24 lashes. 

Dismissed from the service; and rendered 
incapable of ever serving agahi as an oiBcer. 

To suffer death. 



Admonished. 



Remarks, &c. 



Transported. 



HHI 



■■« 
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ABSTRACT OF THE MORE IMPORTANT 



Date of 
Trial. 



1837. 
Sept. 26. 

1838. 
Mar. 13. 



AprU2. 
May 8. 
Feb. 22. 



March 11. 



March 25 



March 28. 



May 7. 



May 13. 



Name of the 
Party tried. 



A. S. Knight - 

J. Scott 

R. Morgan 

H. G. Ayscoagh 

T. Fisher 

T. Stacey 

O. Tarm 
J. Lodge 

J. P. Dayey 
J. Williams 

R. F.King 



May 17. 



Sept. 9. 



Sept. 10. 



Nov. 4. 



Nov. 26. 



Dec. 2. 

1840. 
Feb. 14. 



Feb. 14. 



Feb. 14. 



C. H. Fuller 



W. B. T. Rider 



W. Penny 



F. G. Leigh 



W. Taylor 



J. Brown 



J. Stirling 



J. Hooper 



T. Smith 



Quality. 



Master 

Boatswain 

Lieutenant 
Lieutenant 
Lieutenant 

Marine 



Seaman 
Seaman 



} 



Lieutenant 



Boatswain, 
3rd class. 



Lieutenant 



Ship. 



Delight 

Rainbow 

Pembroke 

Barham 

Tribune 

PUot 

Castor 



Castor 



Ocean 



Lily 



Surgeon - 



Lieutenant, 
R.M. 



Gunner 



Mate 



Gunner 



Seaman 



2d Engineer 



Carpenter 



Boatswain 



Lily 



Madagascar, 



Nature of the Charge. 



Drunkenness, and tearmg out a leaf 
from the ship's log. 

Refusing to do duty ... 

Indecency . - . . 

Indecency .... 

Drunkenness and leaving the deck 
during his watch. 

Striking the Serjeant ... 
Mutinous and contemptuous behaviour 



Drunkenness 



Lily 

Castor 

Iroogene 
Powerful 
Heda - 

Racer . 

Racer - 



Drunkenness 



Neglect of duty ; disobedience of or. 
ders ; making observations on the 
conduct of his commander tending 
to bring him into contempt and dis- 
respect ; and several other charges of 
the same tenor, in all ten in number. 

Disrespect, and for writing a letter to 
the Commander-in-Chief at the Cape 
of Good Hope, couched in very im- 
proper language in respect to his 
commanding officer. 

Unofficer-like conduct ; contempt to 
his superior officer ; disobedience of 
orders ; and for a breach of so much 
of the 2nd Article of War as relates 
to profane oaths — cursings, execra- 
tions, &C. 

Disobedience of orders, and over- 
staying his leave. 



Neglect of duty 



Stealing liquor from the midshipman's 
berth. 

Mutinous expressions and striking the 
master-at-arms. 

Striking the 3d engineer, and drunk- 
enness. 



Unbecoming and mutinous language, 
stating that a false log was kept in 
the " Racer." 



Unbecoming and mutinous language, 
stating that a false log was kept in 
the •• Racer." 
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Finding of the Sentence. 

In part proved 

Fully proved 

Proved - - - 

In part proved 

Proved - - - 

Proved - - - 

Proved - - - 

Proved - - - 



Proved by the prisoner's own con- 
fession in open court. 



Punishment awarded. 



Partly proved 



First charge proved in part; se- 
cond charge not proved. 



In part proved 



Proved 

Proved 

Proved 
Proved 
Most fully proved 

Proved 

Proved 



Dismissed his ship. 

Dismissed the service ; and to be imprisoned 
for twelve months in the MarshaJsea. 

Dismissed from the service. 

Placed at the bottom of the list of lieutenants 

Dismissed his ship, and to be placed as the 
junior lieutenant of the year 1837. 

To suffer death .... 



To receive 100 lashes each round the fleet or 
alongside H. M. S. " Castor ; " G. Tarm to 
be imprisoned one year, and J. Lodge six 
months, in the Marshalsea. 

To be placed at the bottom of the list of 
lieutenants, there to remain. 

Severely reprimanded, and to be retained on 
the lowest class of rating for the period of 
three years. . 

Admonished to be more carefiil in ftiture. 



Remarks, &c. 



Recommended 
to mercy. 



Severely reprimanded. 



In consideration of his vouth and inexperi- 
ence, only to be severely reprimanded, and 
to be placed at Uie bottom of the list of 
second lieutenants. 



In consideration of his previous good cha- 
racter, only to be dismissed his ship, and to 
be mulctea of three months' pay. 

Severely reprimanded, and to serve two years 
as a mate in actual service afloat, before he 
shall be capable of being promoted. 

Dismissed from the service 



To suffer death - 



Dismissed the service, mulct of all pay due to 
him for his service in the Roval Navy, and 
to be imprisoned in the Mai'shabea twelve 
calendar months. 

Severely reprimanded, dismissed his ship, to 
lose two years' standing on the list of car. 
penters, and to be disposed of as the Com- 
mander-in-chief may direct. 

Severely reprimanded, and to lose eight 
months* time on the list of boatswains. 



Recommended 
to mercy. 
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ABSTRACT OF THE MORE IMPORTANT 



Date of 
Trial. 



1840. 
March 21. 



March 21. 

June 22. 
Sept. 12. 

Sept. 23. 
Oct. 9. 

Oct. 12. 
Oct. 27. 



Name of the 
Party tried. 



H. H. N. Hottley 

F. F. M. Strong 

E. Roberts 
W. Doyle 



J. Collins 



Quality. 



Ship. 



T.Barry 



T. M. Rodney - 



J. Henty 



Oct. 30. 



KoT. 13. 



Dec. 18. 



1841. 
Jan. 9. 



Feb. 19. 



A. Smith 



J. Williams 



J. Julian 



G. Hobbs 



Mate 

Master - 

Gunner - 
Seaman - 

Seaman - 
Boatswain 

Lieutenant 
Carpenter 



Nature of the. Charge. 



R. B. James, *) 
the officersand ^ 
crew. 3 



March 4. 



S. O. Wooldridge 



■Surgeon 



Boatswain 



Purser 



Gunner - 



Lieutenant 



Nautilus 

Skylark 

Tyne - 
Volage 



Cleopatra 



Lame 



Conway 



Camperdown 



Hecate 



Ocean 



Sulphur 



Pigeon 



Spey 



Lieutenant 



Crocodile 



Indecent conduct, and attempt to 
commit sodomy. 

Neglect of duty, &'c. . . - 



Disobedience of orders 

Shooting a Chinese on board a junk, 
and thereby causing his death. 



Striking a lieutenant of that ship, and 
killing a serjeant of marines. 

Drunkenness, and endangering the 
safety of H. M. S. « Larne." 



Unofficerlike conduct, and unbecoming 
language at the mess table. 

In allowing combustibles to be placed 
in different parts of the ship to the 
imminent danger of the said ship ; 
disobedience of orders, and making 
a false report. 

Drunkenness • - . . 



Drunkenness ; disobedience of orders ; 
quarrelling. 

Remaining on shore contrary to or- 
ders ; refusing to do duty ; drunken, 
ness and disorderly conduct. 

Drunkenness ; behaving with inso> 
lence and contempt to his superior 
officer, Mr. D. Braily, Acting Master 
of the said brig, and for having re- 
peatedly struck him whilst in the 
execution of his duty. 

For the loss of that brig, on her pas- 
sage between Crooked Island (or 
Key) and Bonavista Key. 



Insubordinate, contemptuous, and dis- 
respectful conduct towards his su- 
Serior officer. Commander W.W.P. 
ohnson, Acting Captahi H. M. S. 
" Crocodile." 
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ABSTRACT OF THE MOBE BfPOBTANT 



Date of 
Trial. 



1841. 
March ft. 



Mar. 11. 



June 29. 



Oct. 22. 



NoY. 5. 



Not. 25. 



Name of the 
Party tried. 



S. Brown 



J. Ward 



J. Jones 



R. George 



W. Richardson - 



NoY. 30. 



Dec. 6. 



1842. 
Jan. 18. 



Jan. 19. 



Feb. 18. 



March 21. 



Mar. 24. 



Mar. 80. 



Quality. 



Surgeon 



Boats widn 



Seaman 



Marine 

Chief En- 
gineer. 



Ship. 



Victor 



E. W. Elton - Midshipman 



J. Warder 



W. Ansfield 



S. Dawkins 



E. Owen 



J. Goss 



W. West 

J. Smith 

B. Cork 

C. Crane 
J. Adams 



J. Bingham 
W. Avery 



Boy 



Marine 



Marine 



Gunner 



Second 
master 



.] 



Ganges 



Druid 



Indus 



) Phoenix 



Cambridge 



Savage 



Cambridge 



Blenheim 



Algerine 



Impregnable 



Nature of the Charge. 



Drunkenness 



Drunkenness 



For striking the surgeon of H. M. S. 



Carpenter's * 
mate. 
Seaman 
Seaman 
Seaman 
Boy 



Marine 



Marine 



Pickle 



Pickle 



Druid. 



For having committed a breach of the 
22nd Article of War. 

Going on shore without leave ; dis- 
obedience of orders ; contemptuous 
and insolent conduct. 



Disrespectful conduct to Captain J. 
W.WiUiams, and presuming to ^uar- 
rel with him, his superior officer. 



For having made a false and scanda- 
lous report amongst the crew of the 
said brig that Lieutenant Bowker 
had taken improper liberties with 
him. 



Disobedience of orders, making use 
of threatening and mutinous lan- 
guage. 

Stabbing to death a young Chinese 
soldier, who was severely wounded 
in the leg, at the capture of a fort on 
the island of Golongsoo, and for in- 
toxication. 

Going on board a Chinese trading, 
vessel or boat, and plundering her. 



Striking with violence E. Pums, quar- 
ter-master of the said ship, whereby 
the death of the said E. Pums en- 
sued. 

Deserting and taking away the cutter 
and four of the pistols belonging to 
the armament of the said schooner. 



Leaving his post while in charge of 
prisoners. 

For behaving in a mutinous manner 
to his commanding-officer when on 
duty at the residence of the British 
Consul at Carthagena. 






COURTS-MAETIAL FROM 1829 TO 1848. 225 



Finding of the Sentence. 



Fully proved 



Proved 



Proved 



Fully proved 



First charged proved, and the re- 
maining charges proved in part. 



Proved 



Punishment awarded. 



Proved 



Fully proved 



First charged not proved. 
Second charge proved. 



Proved 



Partly proved 



First charge proved against W. 
West and J. Smith, with the ex- 
ception of taking with them the 
cutter. 

Second charge proved against W. 
West, J. Smith, B. Cork, C. 
Crane, and J. Adams, with the 
exception of taking away with 
them the four pistols. 

In part proved « . . 



Proved 



Dismissed his ship, and placed at the bottom 
of the list of surgeons, there to remain until 
the Lords Commissioners of the Admiralty 
may be pleased to permit his advancement 
on that list. 

Dismissed his ship* and reduced one cUus 
lower on the list of boatswains in H. M. 
service. 

To receive 100 lashes, to be mulct of all pay 
and prize-monev due to him, and to be ois- 
charged from H. M. service. 

To suffer death. 



Reduced to a second class engineer, severely 
reprimanded, and to be placed in such one 
of H. M. steam-vesseb as the Commander- 
in-Chief shall direct. 

Dismissed the service, and to be imprisoned 
for the space of six calendar months In such 
of Her Migestv's gaols as the Lords Cora- 
missioners of the Admiralty may be pleased 
to direct, commencing ft'ora the date of the 
prisoner's arrival in England. 

Dismissed the service, and to be imprisoned 
for the space of six calendar months in such 
of her Majesty's gaols as the Lords Com- 
missioners of the Admiralty may be pleased 
to direct, commencing from the date of the 
prisoner's arrival in England. 

To receive 48 lashei . 



Admonished. 



Remarks, &c. 



Dismissed his ship, and to serve before the 
mast The Court, in consideration of the 
high character given of him by the presi- 
dent and all the officers of the *' Algerine," 
recommended him to the favourable con- 
sideration of the Commander-iB-Chief. 

Dismissed the service. 



W. West and J. Smith to receive 100 lashes 
each, and to be imprisoned for the space of 
one year in one of her Majesty's prisons. 

B. Cook, R. Crane, and J. Adams to receive 
100 lashes each. 



To receive 60 lashes. 



To receive /W lashes. 
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ABSTRACT OF THE MORE IMPORTANT 



Date of 
Trial 



1842. 
Mar. 31. 

Mar. 31. 

April 4. 

June 9. 

Jane 10. 

Jane 11. 



Name of the 
Party tried. 



J. Drysdale 
W. Gumming 
R. ElUs - 

T. WiUiami 



S. Sheep 
B.^Basf 



J. Bradford 



Quality. 



2d Maater 

Seaman 

Lieutenant 

Boatswain 



Julys. 
July 11. 

Aug. 25. 



J. Bascombe 
J. M'Donoagh 



H. Chapman 
W. W. Thander 



Ship. 



Magnificent 

Cambridge 

Electra 

Vernon 



Nature of the Charge. 



Seaman > Calcutta 
Seaman - 3 



Seaman 



Sept. 3k 



Sept. 19. 



Oct. 10. 



S. Cowker 
E. Keys 
J. Metham 
J. Russell 
N. Division 

J. E. Ball 



T. Biggs 



W.Wallace 
R. Bailey 



Master 
3d Engineer 



2d Engineer 
3d Engineer 



VesuTius 



Lame 
Medsea 



7G^8er 



Oct. 10. W. Babb 



Oct. 11. 



Oct. 13. 



Oct. 96. 



E. H. Alston 



J. WUUams 



J. EUlott 



Seaman 
Seaman 
Seaman 
Seaman 
Boy, 1st 

class. 
Boy, 2d 

class. 



Marine 



Seaman 
Boy 



} 



Carpenter 



Curlew 



Illustrious 



Emerald 



Spartan 



Lieutenant Cambridge 



Boatswain 



Lieutenant 



Inconstant 



North Star 



Drunkenness - - - . 

Murder . . • - • 

Drunkenness ; being asleep in his ca- 
bin during the time it was his watch 
on deck. 

Drunkenness, and unofftcerlike con- 
duct. 



Gross indecency 



Mutinous conduct, and threatening 
the life of Lieutenant Burnett. 



General neglect of duty 

Absenting himself after being refused 
leave. 



Neglect of duty; going on shore with- 
out leave ; and unofScerlike conduct. 



m-< 



Signing a mutinous document called 
a " round robin," and for deserting 
from the cutter of the said ship while 
on duty at Rio de Janeiro. 



Theft 



Indecency 



Absenting himself without leave, and 
drunkenness. 

Disrespect to his superior oflBcer, and 
beating with a stick Mr. T.Fitz- 
gerald, volunteer, first class; un- 
officerlike conduct. 

Drunkenness . - - . 



Unofficerlike conduct ; contemptuous 
and disrespectful behaviour; dis- 
obedience of orders. 
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ABSTRACT OF THE MORE IMPORTANT 



Date of 
Trial. 


Name of the 
Party tried. 


Quality. 


Ship.; 


Nature of the Charge. 




1843. 
Jan. 3. 


J. W* Saunders 


Acting 
Master. 


Geyser 


Getting the said ship on shore, and 
threatening to give up charge as 
master. 




Jan. 9. 


J. Balls 


Boatswain 


Thunderbolt > 


Neglect of duty ... 




Jan. 9. 


J. Letton 


Gunner 


Frolic 


Absenting himself without leave 




Jan. 13. 


W. Farkes 


1st Engineer 


Driver 


Drunkenness .... 




Jan. 13. 


The Honourable 
C. G. S. B. El- 
liot. 


Captain 




Flogging a midshipman 




Feb. 2a 


B. Martin 


Carpenter 


Volage 


Drunkenness and contempt - 




Feb. 27. 


F. Morris 


Boatswain 


Pelican 


Drunkraness .... 




Feb. 28. 


E. L. Hoblyn - 


Lieutenant 


Wolverene 


Bepeated drunkenness and unofficer. 
like conduct. 




Feb. 28. 


Sir G. SuUiyan, 
Bart., the offi- 
cers and crew. 


Captain 


Formidable 


Bunning that ship aground on the 
coast of Spain. 




Mar. 2. 


B. Moultan 


Boatswain 


Illustrious 


Absenting himself without leave* 




Mar. 4. 


J. Braily 


2nd Master 


Pickle 


Desertion .... 




Mar. 17. 


G. Oldmixon, the 
officers and 
crew. 


Lieutenant 
command, 
ing. 


M gaera 


For the loss of that ship at Jamaica - 




Mar. 20. 


J. Thome 


Engineer 


Avon 


Drunkenness, mutinous conduct, and 
disobedience of orders. 




Aug. 17. 


B. H. Jenkins 


Lieutenant 


Ferret 


Drunkenness .... 




Aug. 21. 


E. Lloyd 


Seaman - 


Warspite 


Disoljedience of orders, striking and 
escaping from the ship's corporal. 


' 


Sept. 12. 


B. M'Intyre - 


Ist Engineer 


Spitfire 


Drunkenness, contempt, &c - 




Sept. 3a 


B. Taylor 


Boatswahi's 
mate. 


Volage 


Drunkenness and mutinous conduct - 




Oct. 6. 


J. Mitchell 


Seaman 


Belvidera 


Indecency - - - - 




Oct. 13. 


W. Found 


Boatswain 


Bose 


Striking the gunner . - . 




Oct. 20. 


F. Morris 


Lieutenant 


Tweed 


Disrespectful expressions to the senior 
lieutenant. 
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Finding at choSoDtence. 




.„..,... 




Gnllly orgBtUng the .h[p on .hore. 
Second chirse uroreil, (ml ihs 
Court Imod that the prlidnsr 

SJJ^tl,'.i!JfS»1,?^iS^^Mmol 


caretul In ftiUira 






in PMI proved - 


DltDiLued hi* ihip snii leverely reprimanded 






Fully pravrf 








Proved - - . . 


DI>«l>ledM<)hlp. 








From IhE extrsatrtlnflry snil pnccnUI inxicty 
msnifeiti-d bv tliD pilioiier on all oecaiioni 
hr the well.dolng sod general Inrirnellon 

°hi?I SDd'lo'S.™! i* Uie'dr" ™.l^.?i"<^ nil' 






:::: : : : : 


xhiLh he'mlgSl hcreoner become enlllled. 






Proved - - . - 


Di™i„edlhe«r.lee, 






" Wsma eiKcpiing )ii> dDlttinglo 
iDuter fjilled to'urHer U^rCd 








Fulljprgvod 


'l^J'^r^lVXr "'"'"'"° """"'' 














**! "'If " ll" U '™m '^"m?, S°f" 


Orlfflthi, teeond mniler, severely teprl- 






(l[o t^mtc T]o9rt]on of tho loLd 
sl.ipwhc^nlliB pilot lolthw. 


acquttted- 






!T,,t«l^witli^.lie enceptlan of 


DlimlHed tliB larite. and iinptKcn«1 Tor 






Pm.ed - - - . 








Proved . - - . 


Ta he Imptlioned for lii monthi. and to be 
mulcE or all par vii luni or money <liio [o 
hlra for hii lervicti in the Bgyal Navy. 






Proved - . . . 


DiMnUied the lenlee, and tender ed Incopaijle 
oftvorierving again. 






ITovcJ - - - . 


Saie'end'tolje hnp'L,ned"in oM!it"Her 
M^eity'i moll fur twelve months, imd iepl 
la hari labnuT. 


vide page 151. 




Prov,d - - . - 


Dlicharged from the letvlco with dtignce. 






ln|«rtpto.Bt - 


..,...„,...,.„.... 
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ABSTRACT OF THE MORE IMPORTANT 



Date of 
Trial. 


Name of the 
Party tried. 


Quality. 


Ship. 


Nature of the Charge. 




1S43. 
Oct. 26. 


N. Nedwick . 


Marine 


Ocean 


Desertion .... 




Dec. 19. 


W. H. Christie 


Master's 
assistant. 


Swift 


Making away with a quantity of 
spirits, the property of Her Majesty. 




Dec. 27. 

1844. 
Jan. 5. 


S. Morrish 

C. Meeking 
H. Gardener 


Master's 
assistant. 

Seaman 
Seaman 


Aron 
)Minden 


Falsely accusing and unjustly punish, 
big J. S. Curtis, seaman. 

Desertion .... 




Jan. 11. 


C. B. Strong 


Lieutenant 


Queen 


Absenting himself without leave 




Feb. 6. 


H. Hunter 


2nd Master 


Imaum 


Insubordination and drunkenness 




Feb. 7. 


G. G. FhUlipi - 


Lieutenant 


Ringdove 


Being off deck in his watch ; insolence 
and disrespect to his commander ; 
disobedience of orders ; insubor. 
dinate conduct and language un- 
becoming the character of an officer. 




Feb. 12. 


P. H. Dyke 


Lieutenant 


Iris 


For false and malicious assertions re- 
specting Captain Lee, Royal Marines. 




Feb. 26. 


H. Board 


Marine 


Childers 


Theft - - - - . 




Mar. 1. 


E. J. Voules . 


Lieutenant 


Albatross 


Drunkenness ; striking Mr. T. E. 
Gould, acting paymaster and purser 
of the " Albatross," and unofficer- 
like conduct. 




Mar. 22. 


J. Henwood 


Carpenter 


Geyser 


Drunkenness .... 




Mar. 25. 


J. Hand 


2nd Class 
Engineer 


) Prometheus - 


Neglect of duty . . . 




May 2. 


J. Ranee 


Gunner 


Pantaloon 


Drunkenness, and absenting himself 
without leave. 




May 17. 


W. Sparks 


Carpenter 


Victory 


Indecency «... 




May 30. 


C. D. A. Newman 


Assistant 
surgeon. 


Lucifer 


For drawing a bill on the Accountant- 
Generai of Her Majesty's Navy for 
upwards of 40/., although he knew 
that the amount thereof was not due 
to him for pay or otherwise, and for 
getting the said bill cashed without 
obtaining the signature of the com- 
mander of the " Lucifer" thereto, 
and after the commander had refused 
to sign it. 




Jane 12. 


M. S. S. Bumey 


Master 


Cygnet 


For running the " Cygnet" inside the 
Ower's Light through incapacity. 




June 13. 


F. F. M. Strong 


Master 


Pearl 


Drunkenness ; contempt and insubor^ 
dination to his superior officer ; ne- 
glect of duty and unofficerlike con- 
duct. 




June 18. 


G. Durbin 


Mate 


Alfred 


Neglect of duty; disrespect to his 
superior officer ; leaving a boat and 
not reporting two of the crew of 
the said boat, although they were in 
a drunken state when on duty. 
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Finding of the Sentence. 



Paniffament awarded. 



Remarkf , &c. 



Proved 
Proved 

Proved 
Proved 
Proved 



Fully proved - - - 

First cliarge proved under ex- 
tenuating cfrcuro stances, and 
that the 2d, 8rd, and 4th charges 
are fully proved. 



First charge, partly proved; se- 
cond charge not proved. 

Proved - _ - - 



Proved 

Proved 
Proved 

Proved 

Proved 
Proved 



Proved 



First and second charges fully 

1»roved; that the fourth charge 
s proved to be wholly ground- 
less and without foundation ; 
and that the third and fifth 
charges are not proved. 

First and third charges not proved 
Second charge proved. 



To receive 48 lashes, and to be imprisoned 
six calendar months. 

Dismissed the service, and rendered incapable 
of ever serving agidn as an officer, and 
mulct of all pay and allowances due to him. 

In consideration of dreumstancef, only re- 
primanded. 

To receive 100 lashes each. 



Dismissed his ship, and placed at the bottom 
of the list of lieutenants for two years. 

Dismissed the service. 

Dismissed his ship, and placed at the bottom 
of the list of lieutenants. 



Admonished to be more circumspect in his 
language in future. 

To forfeit all pav due to him, to be dismissed 
the service with disgrace, and further to be 
imprisoned for the space of two years in one 
of Her Majesty's prisons. 

Placed at the bottom of the list of lieutenants 



Dismissed f^om the service. 
Dismissed from the service. 



Dismissed tram the service, and rendered 
incapable of being ever again employed as a 
warrant officer in Her Mafesty's service^ 

Dismissed flrom the service. 

Dismissed his ship. 



Placed at the bottom of the list of roasters, 
and there to remain for the period of three 
years from the date hereof. 

Dismissed his ship, and placed at the bottom 
of the list of masters, and there to remain 
for the period of five years. 



Most severely reprimanded. 



a 4 
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ABSTRACT OF THE MORE IMPORTANT 



Date of 
Trial. 



1844. 
June 25. 

July 5. 



July 24. 



July 24. 



July 24. 



July 29. 



July 31. 



Name of the 
Party tried. 



J. B. Kinsman 
B. A. Wake 

D. Goodall 



R« Harper 



J. Noble 



F. M'Bean 



E. E. Gray 



QuaUty. 



Aug. 20. 



Oct. 10. 



Oct. 17. 
Oct. 21. 

Oct. 23. 



J. Mondy 



W. Barnes 



Lieutenant 
Lieutenant 

Gunner 

Gunner 
Marine 
2nd Master 



Lieutenant 
command, 
ing. 



Ship. 



Wolverene 
Ocean 

Excellent 

*iChUders 
Madagascar 
Spy 
Bonetta 



. Boatswain 



Carpenter's 
mate. 



J. Lee 

H. Bartlett 

J. Franklin 



Boatswain 
Seaman 

Lieutenant 



Vindictive 



Resistance 



Resistance 
Illustrious 

Snake 



Nature of the Charge. 



Drunkenness .... 

Disobedience of orders ; insubordina- 
tion and neglect of duty. 

For not returning on expiration of 
leave; disobedience of orders, and 
resisting the officer sent to take him 
on board liis ship. 

Drunkenness, and absenting himself 
from duty. 

For stabbing Mr. F. J. Protheroe, 
midshipman, in the side with a knife. 

Neglect of duty; drunkenness and 
insubordination. 

Disobedience of orders in causing a 
French vessel to be detained and 
searched, she having at the time dis. 
played her proper colours indicating 
the nation to which she belonged, 
and no sufficient cause having ex- 
isted for suspecting such colours to 
be false, and the said lieutenant, 
B. B. Gray, not possessing the neces- 
sary French warrant to authorise 
his searching and detaining French 
vessels. 

For neglect of duty in not stopping 
the search, and ordering the search, 
ing party to return immediately to 
the " Bonetta," on ascertaining the 
vessel to be really a French vessel. 

For neglect of duty as commanding 
officer by his permitting a case of 
wine and other articles to be re- 
ceived in the " Bonetta*' tram the 
French vessel without ascertaining 
that due payment had been made for 
the same, and for not punishing a 
man belonging to the "Bonetta," 
who had been detected in taking 
away cigars from the French vessel. 

Absenting himself from duty without 
leave. 

Using provokhig speeches towards and 
quarrelling with Mr. Lee, boatswain 
of the said ship, throwing a maul at 
him, and threatening to take his life. 



For striking W. Barnes, carpenter's 
mate of that ship. 

Striking Robert M'Clarty, captain of 
the forecastle of that ship. 



For a breach of parts of the 2nd, 27th, 
and 33rd Articles of War. 
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finding of the Sentence. 



Punishment awarded. 



Remarks, &c. 



Proved ... 

First and third charges not prored. 
Second charge proved. 

Proved ... 



Proved 



Proved 



Proved 



Dismissed the service. 
Reprimanded. 

Dismissed the service. 



Dismissed the service. 



To suflfer dei^ 



Dismissed the service. 



Transported 
for Ufe. 



First charge proved 
Second charge not proved. 
Third charge proved in part. 



Fully proved 
Proved 



Proved 



Proved 



That the charge of a breach of 
part of the 2d Article of War is 
not proved, but that the charges 
of a breach of parts of the 27th 
and 33rd Articles of War are 
proved. 



Severely reprimanded, and admonished to be 
more careful in giving his orders in future. 



Dismissed the service. 



To suffer death 



Dismissed the service. 



To receive 60 lashes, to be imprisoned for 
the space of six months, and to be mulct of 
all pay due to him for the period of his ser- 
vitude on board the *' Illustrious." 

Dismissed the service. 



Punishment of 
death remitted. 
To be impri- 
soned for two 
years, but that 
the said term 
of imprison- 
ment may 
hereafter l)e 
shortened. 
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ABSTRACT OF THE MORE IMPORTANT 



Date of 
Trial. 



1844 
Oct. 24. 



Oct. 24. 



Dec. 9. 



Dec. 17. 



Dec. 18. 



1845. 
Jan. 13. 



Jan. 28. 



Mar. 28. 



Mar. 28. 



Jane 5.' 



June 13. 



June 28. 
June 28. 

Aug. 4. 



Name of the 
Party tried. 



R. Lowcay 



W. Jackson 



Vf. Nicholson 



G. Bellis 



J. Randolph 



W. J. R. Card 
W. M'Crea 
C. G. GUnn 



Quality. 



Lieutenant 



Seaman 



W. B. G. Johnson 



J. Braithwaite 



G. R. Ander- 
son, M.D. 

W. H. Peach 



J. Wood 



H. Cramer 



J. Hannay 
P. P. Parker 



R. L. Bumard 
G. T. Graham 

J. Hitchcock 



Boatswain 



Mate 



Seaman 



Lieutenant 

Surgeon 

Lieutenant 



Ship. 



Bonetta 



Warspite 



Snake 



Excellent 



Alecto 



o Hyacinth 



Mate 



Boatswain 



Acting as- 
sistant 
surgeon. 

Master's 
assistant. 

Colour ser. 
jeaDt 



Acting- 
master's 
assistant. 
Nayal cadet 

Clerk 



Master 
Mate 



Alban 



Victory 



Persian 



Electra 



Amazon 



Racer 
Satellite 



Nature of the Charge. 



Drunkenness 



Drunkenness and striking the master, 
at-arms. 



Marine Alfired 



Fighting and quarrelling 



Disobedience of orders, and being off 
deck when in charge of the watch. 



Theft 



Lieutenant Card and Mr. W. M'Crea, 
surgeon, for quarrelling ; and fight- 
ing a duel on the coast of Africa, and 
also for conduct unbecoming the 
character of officers in breaking their 
word i)ledged, or so far prevaricating 
or equivocating as to evade and dis- 
obey an order. 

AndLieutenant C. G. Glinn for having 
also broken his word on the aforesaid 
occasion, and for being engaged as a 
second in the aforesaid duel. 



Indecency 



Absenting himself without leave 



Drunkenness, and conduct unbecoming 
the character of officers. 



Mutinous and abusive language 



Unofficerlike conduct, and for repress- 
ing payments to the messmen for 
materials supplied them in their 
mess ; and that Mr. J. Hannay had 
riotously beaten Mr. P. P. Parker. 



Drunkenness . . . . 

For leaving the deck in his watch 
without being relieved, and un- 
officerlike conduct. 

Insubordination . ^ • 
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Finding of the Sentence. 



Proved 



Proved 



Charge of fighting not proved, 
but that the charge of quarrel- 
ling hat been proved. 

Proved - - - - 



Proved 



All the charges ftiUy proved 
against Lieut. W. J. R. Card, 
being breaches of the tod and 
23rd Articles of War. 

That the charges of quarrelling 
and fighting a duel are proved 
against Mr. W. M'Crea, sur- 
geon, but under circumstances 
of great provocation ; and that 
the remaining charge is also 

E roved against him, being 
reaches also of the 2nd and 23rd 
Articles of vrar. 
Also that the charges brought 
against Lieut G. G. Glinn are 
proved. 



Fully proved 



Proved 



Dr. G. R. Anderson guilty of the 
first charge, and not guilty of 
the second charge. 

Charges proved against Mr. W. 
H. Peach. 

Fully proved - - - 



Charges proved against Mr. H. 
Cramer. 

First charge not proved against 
Mr. Hannay; second charge 
proved. 

First and second charges not 
proved against Mr. P. P. Par- 
ker ; third charge proved. 

Fully proved - - - 

Proved - - - - 



Proved 



Punishment awarded. 



In consideration of long servitude only dis- 
missed his ship, severely reprimanded, and 
admonished to be more careful in future. 

To suffer death .... 

(The Court recommended him to mercy 
from the circumstance of a hurt he had re- 
ceived in his head which caused a degree 
of mental excitement and excused the rash 
act he committed.) 

Reprimanded, and placed at the bottom of 
the list of boatswains for twelve months. 



Severely reprimanded, and to serve for two 
years as a mate, and not to be eligible for 
promotion until after that period. 

To receive 60 lashes, to be mulct of six 
months' pay, and discharged, with disgrace, 
from the service. 

Lieutenant W. J. R. Card to be dismissed 
his ship, and placed at the bottom of the 
list of lieutenants, from which he is not to 
rise imtil the expiration of three years. 

Mr. W. M'Crea, surgeon, to be placed at the 
bottom of the list of surgeons in the Royal 
Navy. 



Lieutenant C. G. Gllnn to be dismissed his 
ship and placed at the bottom of the list of 
lieutenants in the Royal Navy. 

Dismissed the service, and rendered incapa- 
ble of ever being employed in Her Majesty's 
service again. 

Dismissed the service. 



Dismissed his ship, and to lose all his time* 
as an assistant surgeon. 

Dismissed the service. 



Dismissed the service, and rendered incapa- 
ble of ever serving Her Mi^esty again as a 
non-commissioned officer. 

To be discharged from the service with dis- 

{;race, and rendered incapable of ever serv- 
ng Her Majesty, her heirs and successors. 
The same. 



Dismissed the service. 

Dismissed the service. 
Severely reprimanded. 

To receive 36 lashes, and to be imprisoned 



Remarks, &c. 



Received a iV'ee 
pardon. 



236 



ABSTEACT OF THE MORE IMPORTANT 



Date of 
Trial. 



1845. 

Aug. 28. 

Sept. 26. 

Oct. 13. 
Oct. 14. 
Oct. 16. 



Oct, 21. 
1846. 
March 6. 



Mayl. 

Jane 24. 
Jane 26. 
June 27. 
July2& 
Aug. 26. 

Sq;)t. 8. 



Not. 28. 

1847. 
Jan. 5. 



Jan. 19. 
Jan. 23. 

Feb. 12. 



Feb. 22. 



Name of the 
Party tried. 



6. White 

F. G. Leigh 

G. Bellis 
T. Ward 

L« T. Burrell - 

J. Daly 
B. Yoang 

R. A. Godson - 

J. F.C. Hamilton 
G. W. Winlo - 
F. H. Harper 
J. Sayer - 
Hon. J. Gordon 



W. Johnston 
D. Douglas 
C. Wright 



Qaality. 



D. Brown 
T. K. Beatty 

T. C. R. Gill 

J. J. Onslow 
D. Jago - 



J. 6. Cragg, the 
officers and 
crew. 



Seaman 

Lieatenant 

Mate 

3d Engineer 
Lieatenant 

Lieatenant 
Lieutenant 

Paymaster 
and pur- 
ser. 

Lieatenant 

Lieatenant 

Lieatenant 

Marine 

Captain - 



1 St Engineer 
2d Engineer 
3d Engineer 



Ship. 



A. Gilbert 



Seaman 

Assistant 
surgeon. 

Lieutenant 

Captain, 
Master. ' 



Commander 



Amazon 

Stromboli 

Eagle 

Agincourt 

Saperb 

Melampus 
Persian 

Serpent 

Racer - 
Racer - 
Satellite 
Qaeen - 
America 

Hecia 



Clerk in 
charge. 



Daedalus 
Daphne 

Mutine 
Daphne 



] 



Sphynx 



Bonetta 



Nature of the Charge. 



2 Hecla --1 



Mutinous conduct and desertion 



For oppressiTC conduct unbecoming 
the character of an officer. 

Drunkenness .... 

Absenting himself without leave 

Disobedience of orders, and for a 
breach of the 27th Article of War. 

Indecency .... 

Drunkenness - . . - 



Drunkenness and calling Lieutenant 
Pliayre, a fool. 



Contempt . . . . 

Drunkenness . - . . 

Drunkenness . . . . 

Striking the Serjeant of Marines 

Disobedience of orders in leaving his 
station without leave. 

Contempt and disobedience of orders 



] 



Drunkenness and riotous conduct 
Disrespectful language to the surgeon. 

Drunkenness . . . . 

Negligently ruoning the said ship on 
shore, and Captain Onslow omitting 
to report the circumstance to the 
commander-in-chief. 

Running the said ship on shore, 
through negligence. 



For having with a fraudulent inten- 
tion made erasures in the muster- 
book, and for having made false 
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Flndiug of the Sentence. 



Proved 



Proved . . . . 

Fully proved . . . 

Proved - - - - 

First charge not proved ; second 
charge proved. 

Proved - - - - 

Fully proved - - - 



Fully proved 



Proved - - - 

Proved - - - 

Proved - - - 

Proved - • - 
Fully proved 

Proved against Mr. Johnston 



That the charge' against Mr. D. 
Douglas, acting 2d class engineer, 
is not proved in consequence of 
a technical informality in the 
charge which designates him as 
a 2d class engineer, whereas he is 
only an acting 2d class engineer. 

Proved against Mr. C. Wright - 



Proved 
Fully proved 

Proved 
Fully proved 



Fully proved against Commander 
Cragg, and Mr. J. Wallis, master. 



In part proved 



Punishment awarded. 



in Her Majesty's gaol at Winchester for 
three calendar months, and during that 
time to be kept to hard labour. 

To suffer death .... 



Severely reprimanded. . . . 

Dismissed the service. 
Dismissed the service. 
Dismissed the service. 

Dismissed the service. 

Dismissed his ship, and placed at the bottom 
of the list of lieutenants, there to remain. 

Dismissed the service. 



Dismissed the service. 

Dismissed the service. 

Dismissed the service. 

To suffer death. 

In consideration of circumstances, only to be 
severely reprimanded. 

Mr. Johnston dismissed his ship, mulct of all 
pay, and to serve as a 2d class engineer for 
oneVear. 

Mr. Douglas acquitted. . • . 



Mr. Wright to be mulct of all pay due to him, 
and not to be advanced in rank for one year. 

To receive 80 lashes. 

Dismissed the service. 



Dismissed the service. 

Captain Onslow reprimanded for not report- 
ing the circumstance to the commander-in- 
chief. Captain Onslow and Mr. Jago, repri- 
manded for running the said ship on shore. 

Commander Cragg, dismissed his ship and 
placed at the bottom of the list of com- 
manders. 

Mr. J. Wallis dismissed his ship and to be 
reduced from the rank of master, and to 
serve as a second master, and not to be 
eligible for promotion for one year. 

To be cashiered and rendered incapable of 
further employment in the naval service. 



Remarks, &c. 



Vide page 151 . 



Recommended 
strongly to 
mercy. 

Vide page 142. 



Vide page 121. 



Vide page 143. 
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ABSTRACT OF THE MORE IMPORTANT 



Date of 
Trial. 



]847. 

Mar. 13. 

Mar. 19. 
Mar. 31. 

April 1. 

April 6. 
April 13. 
April 29. 

AprU.30. 

• 
April 30. 

May 3. 
May 19. 

June 5. 



Name of the 
Party tried. 



Aug. 25. 
Oct. 5. 

Dec. 2. 



1848. 
Jan. 25. 



Oct. 7. 



Oct. 9. 



J. Savage 



J. Barton 



J. W. Saunders 



C. S. Dunbar 



E. C.Homershaw 



J. Smith 



J. Wilson 



P. R. E. Loney 



E. H. Alston . 

A. Boyle, the offi- 
cers and crew. 



T. Gresham 



R. Taylor 



Quality. 



J. Connor 
E. Crowther 

W. Swinburn - 

C. Payne 

N. B. Bedingfield 



E. C. T. D'Eyn- 
court. 

F. B. Hen wood 



Seaman 



Marine 



Master 



Lieutenant 



Second 
master. 



Seaman 



Acting pay- 
master and 
purser. 

Acting pay- 
master and 
purser. 

Lieutenant 

Commander 



Lieutenant 



Seaman 



Ship. 



Seaman 
Carpenter 

Lieutenant 



Second 
lieutenant 
R. M. 

Lieutenant 



Commander 

Acting 
Master. 



St. Vincent - 

Salamander - 
Electra 

Iris - 

Agincourt 

Recruit 

Favorite 

Star - 

Pantaloon 
Thunderbolt - 



Nature of the Charge. 



charees of slop clothing against men 
who nad deserted. 

Desertion . . - . 



Mutinous words and for striking and 
threatening to IliU the Serjeant. 

Intoxication ; constant inaccuracy in 
his navigation and general careless- 
ness about his duty. 

For sleeping on his watch 



Neglect of duty ; disobedience of or- 
ders and disrespect. 



Desertion 



Drunkenness - 



Keeping his accounts in an irregular 
manner, and for being deficient of 
public money entrusted to him. 

Indecency . . . - 

For the loss of that ship in Algoa Bay 



Melampus - Mutinous conduct towards the first 
lieutenant. 



Amphion 



Agincourt 

Scout - 

Wanderer 

Queen - 

Hecate 
Comus 



Desertion 



Striking a naval cadet 
Drunkenness - 



Disobedience of orders and disrespect 
\^ hen on board the " Britomart.'^ 



Neglect of duty and disobedience of 
orders. 



Quitting the deck during his watch - 



Running that ship on shore in the 
river Plate. 
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ABSTBACT OF THE MOBE IMFOBTAMT 



Date of 
Trial. 


Name of the 
Party tried. 


Quality. 


Ship. 


Nature of the Charge. 




1848. 
March 6. 


T.B. Brown, offi- 
cers and crew. 


Commander 


Snake - 


Loss of that ship aa the east coast of 
Africa. 




April 19. 


J. J. Winne . 


Lieutenant 
R. M. 


Apollo » 


Drunkenneii . .* - . 




May 22. 


J. Christie 
A. Jackson 


Assistant 
surgeon. 

Assistant 
surgeon. 


Raleigh 


Breach of the 23d Article of War 




June 27. 


W.Green 
J. Richfrds 


Marine 
Marine 


Inconstant 


Theft 




July 7. 


J. M'Donald - 


Marine 


Bellerophon - 


Striking his superior officer - 




Aug. a. 


N. B. Bedingfield 


Lieutenant 


Hecate 


Insubordination and disrespect. Dis- 
obedience of orders. 




Aug. 12. 


J. Warren 


Boatswain 


Andromeda - 


For refusing to Inflict corporal punish- 
ment lawfully ordered on a seaman. 




Oct 5. 


P. F.E.Daniel 


Lieutenant 
R. M. 


Powerful 


Unofficerlike conduct in inducing 
two midshipmen to endorse a check 
drawn by him upon Messrs. Grant 
& Co., with whom he had no effects. 
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Finding of the Sentonoe. 



Pqnishment awarded. 



Remark!, &c. 



Not suflScient care on 'the part of 
the Commander and Mr.Cnoum, 
Master. 

Proved .... 



Proved 



Proved 



Fully proved 



First charge fally proved ; second 
charge proved. 

Folly proved . . ^ 



Fully proved 



Commander and master to lose one year's 
rank, the rest of the ofDcers and crew ac* 
quitted. 

Dismissed the service. 



Severely reprimanded, and to lose one year's 
time in Her Miyesty's service. 



Mulct of all pay and time, to be imprisoned 
for two years, the first six months qf which 
time to be k-ot to hard labour. 

To be transported benrond the seas for the 
term of his natural life. 



Dismissed his ship, and to lose one year's 
rank. 

Dismissed the servlca 



Dismissed his ship and placed at the bottom 
of the list of lieutenants. And not to be em- 
ployed again in active service. 



Vide page 161. 



This sentence 
being illegal, 
was not car- 
ried Into exe- 
cution. Vide 
page 151. 



II 



APPENDIX, 



As to the Power of Ihe Court in dispensing with the Attend- 
ance of any particular Member. 

Copy of a Lettek from Captain M'Kbnzib, of H, M, S. the 
Cornwall, in Ilamoaze, to the Secretary of the Admiralty, 
dated 27ili October, 1765. 

" Be pleased to acquaint their Lordships, that in obedi- 
ence to their order of the 10th October, 1765, directing 
the captain of His Majesty's ships and vessels at Plymouth 
next in command to Captain Lloyd of the Fame, to as- 
aemble a court-martial for the trial of William Skane, a 
deserter from His Majesty's ship Fume, transmitted to me 
by Lord Edgecombe, I made the signal for assembling a 
court-martial on board His Majesty's ship under my com- 
mand, on Saturday, the 2Gth instant, but found it im- 
possible to form a court for proceeding to trial, from the 
following reasons : — 

" There being nine of His Majesty's ships In commission 
at this port, none of whose captains are absent upon leave, 
and the Act directing that no court-martial held by virtue 
of the said Act shall consist of more than thirteen, or of 
less than five persons, to be composed of such flag oiEcers, 
captains, or commanders, then and there present as are next 
in seniority to the officer who presides at the court-martial. 

'* Five captains only did assemble of the ships then and 
there in commission, so that three were absent, ill health 
preventing their attendance. It was doubted whether the 
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Act does allow to dispense on any account whateyer with 
the absence of any of the captains or commanders then 
and there present as are next in seniority to the officer 
who presides at the court-martial^ according to the words 
of the said Act. I therefore beg you will be pleased to 
signify this difficulty to their Lordships, that opinion may 
be had whether the said Act does allow of any such ab- 
sence of captains, and if it does, under what circumstances, 
and the proofs which are necessary to justify the legal pro- 
ceeding of a court-martial. 

'* I have communicated this to Lord Edgecombe, who 
has directed me to apply to their Lordships ; and as I diffisr 
in opinion from Captain Loggie and Captain Collier, who 
were the gentlemen that raised the difficulty, I shall con- 
tinue to make the signal, and give my attendance from 
day to day, until those gentlemen are able to attend, or I 
receive their Lordships' directions." 

Opinion, 

It appears to have been the intention of the Legis- 
lature, by the Act of the 2^ Geo. 2., that every court- 
martial should be composed, if possible, of senior officers ; 
but though the words of the statute are, that po court- 
martial shall consist of more than thirteen, or less than 
five persons, to be composed of such officers as are next in 
seniority to the officer who presides, they can never, I 
think, be understood to mean that the next in seniority to 
the president, who happen to be present on the same sta- 
tion with their ships, should all attend in order, at all 
events, and notwithstanding any impediment whatever, — 
or otherwise, that no legal court can be held. For such a 
construction seems not only unreasonable, as well as de- 
trimental, to His Majesty's service, by rendering it ex- 
tremely difficult to make a court, but also to be very 
contrary to the general tenor of other parts of the Act 
which appear calculated to expedite justice as much as 
possible, by permitting five captains to constitute a Court, 
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and even by allowing commanders to assist where a suffi- 
cient number of post-captains is not to be found. 

And as I observe that every court-martial has an ex- 
press power by the 15th section of the statute, to dispense 
with the presence of any member, and suffer him to go on 
shore (in case of illness), even after a trial is begun, there 
seems to be no reason to doubt but that any officer may 
be excused from attendance by the president of the court, 
if a just reason is assigned, before a trial is begun ; and 
that they may afterwards proceed to business, if the re- 
maining number of qualified officers is sufficient to con- 
stitute a court-martial. I therefore apprehend that Mr. 
M'Kenzie and the five other captains may legally assemble 
to try William Skane, if it is taken down in the minutes 
that the absent and senior officers have certified the pre- 
sident, by letter, or otherwise, of their inability to attend 
through ill health. 

(Signed) G. Harris. 

Doctors' Commons, Nov. 4. 1765. 



No. ir. 

The Order for assembling a Court-Martial should be ad- 
dressed to the first y second^ or third Officer in command 
by Names. 

In the month of October, 1767, the Lords Commis- 
sioners of the Admiralty issued an order to the senior 
captain of His Majesty's ships at Plymouth, to assemble 
a court-martial, for the trial of John Shaw, a seaman, 
belonging to His Majesty's ship ^^ Fame," for stealing a 
gun-tackle. The court-martial was accordingly simimoned, 
and the evening before the trial a senior officer came into 
port, intending to sail early in the morning ; but was de- 
tained until the afternoon, and after the court-martial 

B 3 
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had met. It was doubted whether the proceedings of 
such Court were legal, as the senior officer present had 
not attended. Mr. Hussey's opinion on the case was as 
follows : — 

** As this is a power giren by an Act of Parliament, to 
try offenders in a particular mode, it must be very strictly 
pursued; and, therefore, I am inclined to think that 
Captain Shuldam could not sit as president at a court- 
martial, by virtue of this warrant, there being at the same 
time a captain senior to him in the port ; but as it may be 
doubtful whether, upon the receipt of the order, if he was 
the senior captain, the jurisdiction might not be attached 
in him, and consequently the trial legal, I presume to 
take the liberty to recommend (in the present case) to their 
lordships the pardoning of the offender, rather than trying 
him again ; and as it may be of importance to the service 
to obviate any doubts of the same nature for the future, I 
think the order should be directed to the 1st, 2nd, or 3rd 
in command, by names, which is more conformable, in my 
apprehension, to the intention of the legislature, than the 
direction to the senior, as in the present case. 

(Signed) R, Hussey." 



No. IIL 

Whether the Members of a Court-Martial who a/re called 
vpon to give Evidence must, after doing so, necessarily be 
excluded from the Court. 

CASE. 

The Act 22 Geo. 2. cap. 33. sect 11. enacts, That ''from 
and after the 25th day of December, 1749, it shall be lawful 
for the said Lord High Admiral of Great Britain, or the com- 
missioners for executing the office of lord high admiral for 
the time being, and they are hereby respectively authorized 
from time to time, as there shall be occasion, to direct any 
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flag^ffioer or captain of any of His Majesty's ships-of-waXf 
who shall be in any port of Great Britain or Ireland, to hold 
courts-martial in any such port, provided such flag-officer 
or captain be the 1st, Snd, or Srd in command in such 
port, as shall be found most expedient, and for the good of 
His Majesty's service. And such flag-officer or captain so 
directed to hold courts-martial shall preside at such courts* 
martial, anything herein contained to the contrary notwith- 
standing." 

Sect. 12. That "from and after the 25th day of Decem- 
ber, 1749, no court-martial to be held or appointed by 
virtue of this power shall consist of more than thirteen or 
of less than five persons, to be composed of uLchfiag^fficert^ 
captains^ or commanders, then and there present, as are 
next in seniority to the officer who presides at the court- 
martial,^* 

Notwithstanding the words in italics in the 12th section^ 
the usage at courts-martial has been for officers who have 
given evidence at the trials, not to sit as members of the 
Court, although they were senior to others who sat, and, 
consequently, would have sat as members if they had not 
been examined as witnesses. 

The Lords Commissioners of the Admiralty having lately 
received a complaint, in writing^ charging an officer of rank 
in the Royal Navy with one of the offences specified in the 
Articles of War, which are created and set forth by the 
above-mentioned Act of Parliament ; their Lordships have 
therefore thought fit to issue their order or warrant in 
writing to Admiral Sir Thomas Pye, at Portsmouth, re- 
quiring him, forthvirith, to assemble a court-martial for the 
trial of the said officer : and it having been suggested to 
their Lordships, that several o&cets and commanders of the 
king's ships at Portsmouth (who, on account of their 
seniority, must sit. as members of the said court-martial, if 
the letter of the 12tfa section in the said Act is conformed 
to) will be summoned as witnesses, either in support of 
the charge, or in behalf of the accused : 

B 4 
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You are therefore requested to advise their lordships 
whether^ in case such senior officers should be called upon 
to give evidence at the trial, they may likewise sit as 
members of the court-martial? And also, whether the 
Court can be legally held without the senior officers (who 
shall happen to be called to give evidence) in case it is 
necessary for their juniors to sit as members, in order to 
make up the number required by the statute to constitute 
a Court ? 

Opinion, 

The usage of the service is very material upon this case, 
for naval courts-martial are evidently considered, in the 
statutes concerning them, as known and established Courts ; 
consequently, in matters not specially provided for, the 
settled course of proceeding must have great weight That 
the characters of witness and judge, are not consistent, is 
very obvious ; and though in the common law of England, 
there is no challenge to a judge, yet, in the only instance 
we know where judges were called upon to give evidence 
in a criminal case, it is observed that they sat no more 
during that triaL By a strict and literal construction of the 
statute 22 Geo. 2. cap. 33. sec. 1^, neither the prosecutor 
nor the prisoner would cease to be judges; but this con- 
struction would be absurd, and the Act must, from common 
sense, admit, as the usage is, that officers to whom there is 
a just ground of exception, or who have a just ground of 
excuse, shall not be included in the number of those of 
whom the Court is to be composed ; consequently, if an 
officer, entitled by his rank to sit, is either prosecutor, 
party, or witness, the person next in seniority must sup- 
ply his place ; and the Court so composed will be legally 
held according to the intent of the Act. 

(Signed) A. Wedderburn. 

James Wallace. 

F. C. CusT. 
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No. IV. 



Whether Lieutenants who are acting as Commanders are 
eligible to sit as Members of a Court^MartiaL 

On the 3rd of September, 1789, six seamen belonging 
to His Majesty's ship " Ambuscade" were tried by court- 
martial for robbery, — two of whom were sentenced to 
suffer death. A doubt arose whether Mr. Thomas Peyton, 
an acting master and commander, was qualified to sit as a 
member of the Court ; whereupon Rear- Admiral Peyton 
delayed the execution of the sentence until he should re- 
ceive instructions from the Admiralty. The case was 
submitted to the law officers of the crown, and subse- 
quently to the twelve judges, who delivered the following 
opinion : — 

" To the King's Most Excellent Majesty in Council. 

" May it please your Majesty, — 
** In obedience to your Majesty's commands, signified to 
us by your Majesty's order in council dated the 2nd Sep- 
tember, 1791, we have taken into our consideration the 
memorial thereby referred to us and the case thereto 
annexed; and we are of opinion that the court-martial 
held for the trial of six persons therein named was not 
legally constituted, because we conceive that Lieutenant 
Peyton, acting commander of your Majesty's sloop * Bull- 
dog,' who sat on that court-martial, was not a commander 
within the meaning of the Act of the 22nd year of His 
late Majesty King George the Second.* 

(Signed) Kenyon. R. Perryer. 

Loughborough. F. Buller. 

Jas. Eyre. J. Heath. 

H. Gould. J. Wilson. 

W. H. AsHHURST. N. Grose. 

B. HoTHAM. A. Thomson.** 

* The above opinion would of course apply also to commanders 
acting as post-captains. 
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No.V. 

Position which the Captain of the Fleet is to occupy at a 

Court-Martial. 

« Sir, * Royal WiUiara,' 4th July, 1791. 

*' You will be pleased to inform the Lords Commissioners 
of the Admiralty, that, pursuant to their Lordships' order, 
the flag-officers and captains assembled this morning on 
board the said ship for the purpose of composing a court- 
martial for the trial of Thomas Jones, a seaman, belonging 
to his Majesty's sloop * Speedy,' on charges therein men- 
tioned ; but a doubt having arisen in the minds of some of 
the members whether Sir Hyde Parker (who comes within 
the number of persons directed by the Act of Parliament 
to compose the Court) should take his seat at the courts 
martial next the junior rear-admiral, as first captain to the 
commanderwinJef, in preference to captains who wOl 
also compose part of the Court, and who are senior to him 
on the list ; or whether he should take his seat as a cap- 
tain, according to his seniority on the list ; I am requested 
to desire their Lordships will be pleased to order their 
solicitor to state the case for the opinion of such counsel 
as they shall think proper on the questions hereunder 
written : — 

" 1st. Whether Sir Hyde Parker, as first captain to a 
commander-in-chief commanding twenty sail of the line 
and upwards, being by his seniority on the list of captains 
within the number of persons directed by the l^th sec- 
tion of the Act of 22 Geo. 2. to compose the Court, has a 
right to take place at courts-martial next to the junior 
rear-admiral in preference to captains senior to him on the 
list, pursuant to the article of the naval instructions, un- 
der the title of ^ Rank and Command ?' 

" 2nd. Supposing Sir Hyde Parker, as first captain to 
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such commander-in-chief, should be admitted to take place 
next to the junior rear-admiral, whether or not his vote 
being given in that place, when there are two captains 
sitting who are senior to him on the list, is consistent with 
the 7th article of the naval instructions, under the title of 
* Courts-Martial/ which directs, thai the youngest mem^ 
bers shall vote first , proceeding in order up to the president; 
and whether or not a sentence being given in such case 
may not subject the members of the Court to be called 
on by a superior court of law for illegality in their pro- 
ceedings. '^ I am, &c. 

(Signed) W. HoTHAM." 

" P. Stephens, Esq." 

Opinion of the Law Officers on the above case. 

Having considered the King's instructions, and the Act 
of S^ Geo. 2. cap. 33., and the usage which has obtained 
since that Act passed ; we are of opinion, that the first 
captain to the commander-in-chief, when a member of the 
court-martial, according to that Act, has a right to take 
place next to the junior rear-admiral, and to vote accord- 
ing to that rank. 

(Signed) Wm. Scott. 

A. Macdonald. 

John Scott. 

P. C. CUST. 
July 14th, 1791. 



No. VI. 

In what cases Commanders may he called upon to sit as 

Members of a Court-MartiaL 

On the 27th September, 1796, a court-martial assembled 
on board H. M. S. " Tremendous," in Table Bay, Cape of 



^ 



252 APPENDIX. 

Good Hope, for the trial of Duncan Campbell, a seaman 
belonging to H. M. S. "La Sybille," for absenting him- 
self without leave. The Court was composed of twelve 
members, two of whom were acting post-captains. It was 
doubted whether, according to the I2th and 14 sections of 
the Act 22 Geo. 2. cap. 33. the proceedings of a court- 
martial so constituted were legal. The opinion of His 
Majesty's Attorney General and Solicitor General, and 
the counsel for the affairs of the Admiralty, to whom the 
question was referred was as follows : — 

" We are of opinion that under the 14th section of the 
Act referred to, the only case in which commanders un- 
der the rank and degree of a post-captain can be called to a 
court-martial, is when there are not less than three nor 
yet so many as five officers of the degree and denomination 
of a post-captain or of a superior rank to be found. And 
as in the cases stated there were more than five officers of 
the rank of post-captain, exclusive of Captains Gardner 
and Kemp, they could not be competent to sit upon the 
court-martial unless they were of the rank and degree of 
post-captains. We apprehend that they had commissions 
only as commanders of sloops, and were appointed to act 
as captains of the *Dodrecht' and * Lively* during the 
absence of the officers who were captains of those ships, 
and we are of opinion that such an appointment pro tern- 
pore did not give them the rank and degree of post-cap- 
tains, and consequently they were not competent to sit 
upon the court-martial; the proceedings upon which we 
therefore conceive to have been irregular, and the trial and 
sentence illegal and void. 

(Signed) John Scott. 



John Mitford. 
S. Perceval." 



January 13th, 1797. 
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No. VIII. 

Case of a Court-Martial proceeding to Trial and Sentence 
in the presence of a Captain who ought to have been a 
Member of the Court, but whose arrival was not made 
known until some time subsequent to the Court being 
sworn. 

** A courUmartial was sworn at Sheemess on the 14th 
day of September, 1798, consisting of ten captains only, 
at half past 1 1 before noon, to try the surgeon of His 
Majesty's bomb vessel * Zebra,' on charges exhibited 
against him by the captain of the said vessel. 

" Captain Bennett, commander of His Majesty's ship 
* Amphion' (senior to Sir Charles Lindsay, Bart., of the 
' Daphne,' one of the members sworn), arrived at the 
Great Nore, and went on board the * Zealand,' the flag 
ship of the commander-in-chief, for orders at half past ten, 
one hour before the Court was sworn, the 'Amphion' 
then run to the Little Nore, where she anchored at 20 
minutes past 12. 

" The Court, when sworn, was perfectly ignorant of the 
arrival, and even the appearance, of the ' Amphion/ 

** Query. — Was such court lawful? 

" I am, &c. 

(Signed) H. Stanhope.'* 

Opinion of Mr. Perceval. 

The question, as I apprehend it, is, whether the captain 
of the ** Amphion" was within the meaning of the words 
in the 22 Geo. 2. cap. 33. to be considered as then and 
there present, at the time the court-martial was sworn in 
He certainly was not so at the time when it was appointed 
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and summoned ; and it appears to me that his presence 
ought to have been known to the court-martial, in order 
to make their proceedings without him illegal. It appears 
further that he did not come to an anchor till after the 
court-martial was sworn in. I do not see how the line 
can be drawn to exclude any senior captain who may be 
sailing within sight when the court-martial is assembled, 
unless by holding that he must come to an anchor before 
it is so assembled. I am, therefore, of opinion that the 
court-martial may legally proceed with the trial and the 
sentence. 

(Signed) Sp. Perceval. 
Lincoln*s Inn, Sept. 16. 1798. 



No. IX. 

Whether the Captain of a Ship that has sailed from^ and 
is out of sight of, but still within the Limits of, a Port, 
ought to sit as a Member of a Court-Martial assembled 
at such Port, and whether its Proceedings are invalid 
dated by his Absence. 

Copt of a Letter from Bear Admiral the Honourable 
George Berkeley to Admiral Millbank, Commander-in- 
Chief of H. M. Ships at Portsmouth, dated 31st March, 1800. 

"Sir, 

" In obedience to orders I received, directing me to as- 
semble a court-martial on board H.M.S. * Gladiator,' the 
signal was made; and, upon calling over the Court, an 
objection was started by Captain Pickmore to the legality 
of it, as not consisting of the thirteen senior officers at this 
port, according to the Act of Parliament, as Captain Foley, 
of the ' Elephant,' was not present. 

" I therefore think it my duty to state to you the circum- 
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stance as it happened, that you may lay it before the Lords 
Commissioners of the Admiralty, that such obstructions 
may not arise to the service in future from objections being 
made which their lordships may possibly deem frivolous. 

" The * Elephant ' weighed from Spithead this morning 
before 8 o'clock, and was on her passage to St. Helen's, 
at which hour the signal was made for a court-martial to 
be held. The weather came on very thick soon afterwards, 
which precluded the officer who is stationed for that pur- 
pose from seeing and reporting her being actually there. 
Under the impression, therefore, that she might possibly 
be at Spithead, Captain Pickmore started this objection ; 
and the Court was obliged to adjourn. 

^^ It becomes necessary, therefore, that sonie regulation 
should be laid down to guide future courts-martial, as, by 
thick weather coming on at any time, it is in the breast of 
any one officer to surmise that ships may be anchored or 
not, and to break up a court-martial, by which, as in the 
present instance, much inconvenience may arise to the 
service. 

" I am, &c., 

(Signed) G. Berkeley." 



Opinion. 

The court-martial undoubtedly must consist of the senior 
officers present at the station or port where it is assembled ; 
nor do I think it possible to lay down any general rule by 
which the meaning of the word present can be defined* 
What is or is not a presence to satisfy the Act must depend 
upon the circumstances of each case. But it seems to me 
that in this case, where it is stated that the captain in 
question had actually set sail from the station, and was, in 
point of fact, from whatever cause (after having so set sail), 
out of sight, he must be considered, to all intents and pur7 

S 
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poses of this Act^ not present so as to require his attend- 
ance to constitute a member of the board. 

(Signed) S. Perceval. 

April 5. 1800. 



No. X. 

Whether a Court^Martial may legally proceed to Trial 
in the Absence of senior Officer* ^ who are present in Port, 
but detained with their Ships in Quarantine* 

CASE. 

By the l^th section of the Act 22 Geo. 2. c. 33., for 
the government of the Royal Navy, under which Act naval 
courts-martial are constituted, it is enacted, '^ That no 
court-martial to be held or constituted by virtue of this 
present Act shall consist of more than thirteen or of less 
than five persons, to be composed of such flag-o£Bcers^ 
captains, or commanders, then and there present, as are 
next in seniority to the officer who presides at the court- 
martial." 

The object of requiring that they should be taken ac- 
cording to seniority is to prevent any partial selection of 
judges. The Act makes no provision for the case of offi- 
cers in the command of ships present at the port where the 
Court is to be held, who may, by reason of illness or other 
controlling cause, be incapable of attending to be sworn as 
members of, and to assist at, a court-martial, according to 
their seniority, as prescribed by the l^th section of the 
Act above set forth. 

The 19 Geo. 3. c. 17. s. 2. enacts, " That the proceed- 
ings of any court-martial shall not be delayed by the ab- 
sence of any of its members, provided a sufficient number 
doth remain to compose such Court, which is hereby re- 
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quired to sit from day to day (Sundays excepted) until the 
sentence be given ; " and that no member of the Court 
shall absent himself therefrom during the whole course of 
the trial upon pain of being cashiered, except in case of 
sickness or other extraordinary and indispensable occasion 
to be judged of by the said Court. 

In order to bring this clause into operation, it is neces- 
sary that the Court shall have been formed and assembled ; 
but the enactment of the 12th section of the former Act, 
which regulates the constitution of the Court, remains 
unaltered. 

It has happened, when it has become necessary to as- 
semble a court-martial, that officers present with their 
ships at the port where the Court is to be held, and who, 
according to their seniority, ought, in compliance with the 
terms of the 12th section, to be members of it, have been 
prevented from presenting themselves to form part of the 
Court by reason of illness, or of being with their ships 
under quarantine (and therefore restrained by law from 
holding communication with other persons not also in 
quarantine), at the time when the court-martial has been 
ordered to assemble ; and that officers junior to them, but 
qualified in all other respects, have attended as members 
of the court-martial, and who, indeed, in many cases, 
would actually form part of the Court, even if the first-men- 
tioned officers did attend to make up the number requisite 
to constitute a court-martial. 

The Lords Commissioners of the Admiralty, having in 
view a case in which certain officers next in seniority to 
the officer ordered to assemble a court-martial were pre- 
vented, by being under quarantine, from attending to be 
sworn as members of the Court, whereby the public ser- 
vice was retarded, as it was not deemed right to form the 
Court of junior officers in the presence of officers senior to 
them, directed Her Majesty's Attorney- General, Solicitor- 
General, and counsel for the Admiralty, to state "whether, 
in cases where any officers next in seniority to the officer 

8 2 
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who is to be the president of a court-martial, shall, bj 
illnesSy or by reason of being in quarantine, or under any 
other unavoidable circumstances, be rendered incapable of 
giving their attendance, the absence of such officers, pro- 
vided there is a sufficient number present of others pro- 
perly qualified and next in seniority (with the exception 
only of the officers thus incapacitated from attending), 
would render illegal the constitution of the Court, within 
the spirit and intention of the legislature ?*' 

Opinion. 

We are of opinion that a court-martial constituted 
under the circumstances supposed would be legally con- 
stituted, although officers next in seniority to the officer 
who is president of the Court do not serve upon it, they 
being prevented from doing so by illness or other ima- 
voidable cause. 

(Signed) J. Campbell. 



R. M. RoLFE. 

H. Shepherd. 



April 3. 1839. 



No. XI. 

Whether the Act of endeavouring to desert to the Enemy 

justifies a capital Punishment. 

By the minutes of proceedings at a court-martial held 
on board His Majesty's ship " Salvador del Mundo," in 
Hamoaze, on the S6th June, 1810, it appears that John 
Hart, Geo. King, and Thos. Boatham, seamen of His 
Majesty's ship " Defiance," were tried " for having on the 
night of the 1st of the said month of June deserted or 
endeavoured to desert from her to the enemy, and fo|r 
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having run away with one of His Majesty's ship's boats^ 
to the weakening of the service." 

The following is an extract of the sentence : — " The 
Court having most maturely and deliberately weighed and 
considered the evidence in support of the charges, as well 
as what the prisoners had to offer in their defence, are of 
opinion that the charges have been proved against the pri- 
soners John Hart, George King, and Thomas Boatham, 
and do in consequence adjudge the said John Hart, George 
King, and Thomas Boatham, to be severally hanged by 
the neck until they are dead, &c.*' 

Thomas Boatham was afterwards recommended to mercy 
by the Court. 

Their Lordships having been pleased to direct the pro- 
ceedings and sentence to be laid before the Counsel for the 
affairs of the Admiralty, for his opinion whether thero 
appeared any legal objection to the sentence being carried 
into execution, that officer gave the following opinion : — ' 

"The 15th article of war in the 22 Geo. 2. c. 33. describes 
three kinds of aggravated desertion to which the punish- 
ment of death is annexed absolutely, viz. — 1st. Desertion 
to the enemy, &c. ; 2dly, Running away with any of His 
Majesty's ships or vessels of war, or any ordnance, am- 
munition, stores, or provisions belonging thereto, to the 
weakening of the service ; and, Srdly, Yielding up the same 
cowardly or treacherously to the enemy. The warrant 
upon which the prisoners were tried professes to describe 
the 1st and 2nd of these offences; but in the description 
of the 1st it superadds an offence which is not within this 
article, and for which the prisoners could not by law have 
been convicted capitally, — viz. that of endeavouring to desert 
to the enemy : it even describes the first offence in the 
alternative ' that the prisoners deserted or endeavoured to 
desert to the enemy ^ Had this, therefore, been the only 
charge against the prisoners, I should have been of opinion 
that the sentence of this court-martial could not legally 

8 3 . 
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have been carried intd execution, not only on account of 
the manner in which the charge was framed, but also on 
account of the doubts I should have entertained whether 
the offence described in this article was complete, the pri- 
soners having been most fortunately apprehended whilst 
they were deserting, but before they had actually deserted, 
to the enemy, although there is no doubt but that they 
might have been convicted of desertion under the 16th 
art, which brings the punishment in the discretion of the 
court-martial. They have, however, been charged with, 
and found guilty of, the Snd offence described in the 15th 
article, as to which I do not think that the stores need 
actually be delivered to the. enemy, because that would 
bring the case within the 3rd offence described in this 
article ; and I do not see any objection to the proceedings 
of the court-martial upon this charge ; but still, as the war- 
rant contained a charge, — namely, that of endeavouring to 
desert to the enemy, which does not warrant a capital 
conviction, and as the offence of deserting to the enemy 
was not complete, and as there is no knowing what effect 
the evidence which was applicable to that charge so 
improperly framed may have had upon the minds of some 
of the members of the court-martial, — I would humbly 
submit to the Lords Commissioners of the Admiralty 
whether there are not good and sufficient grounds for ap- 
plying to His Majesty for a commutation of the punish- 
ment of these men from death to that of transportation, 
although at the same time I am bound to say, that, in point 
of law, I am of opinion the sentence of this court-martial 
may be legally carried into execution. 

(Signed) T. Jervis." 

"Temple, 1st July, 1810/' 
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No. XII. 

As to the Time within which it is necessary to prefer thje 
Complaint in order to justify a Court-Martial in taking 
cognizance of it* 

On the 8th August, 1814, Lieut. Charles T. Leaver was 
tried by court-martial, for cruel and unofficerlike conduct 
towards John Ansell, boy, belonging to His Majesty's 
ship ** Martial,'* and for having by the infliction of exces- 
sive punishments caused the death of the said boy. 

The following is an extract of the sentence : — 

** And having heard such part of the evidence in support 
of the charges as related to the period of the death of the 
said John Ansell, — the return of the said sloop * Martial* 
to port, next after that event, the date of the complaint 
to the Right Hon. the Lords Commissioners of the Ad- 
miralty, and the date of their Lordships' order for assem- 
bling the said Court, and having considered the same, — the 
Court is of opinion that the complaints in writing against 
the prisoner, Lieut. Charles T. Leaver, hath not been made 
within one year after the return of the said sloop ^ Mar- 
tial,' or of the prisoner into a port of Great Britain or 
Ireland^ agreeably to the said Act of the ^^d Geo. ^. c. 33., 
and they do therefore acquit the said Lieut. Charles T. 
Leaver, and he is hereby acquitted accordingly." 

(Signed by the Members of the Court.) 

The Lords Commissioners of the Admiralty were pleased 
to direct His Majesty's Attorney-General and Solicitor- 
General, and the Counsel for the affairs of the Admiralty, 
to state their opinion whether the above was a legal 
sentence. 

s 4 
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Opinion. 

I am of opinion the court-martial has misconstrued the 
terms of the Act of Parliament. A person charged of any 
offence against the naval articles of war may be tried by a 
court-martial ordered for that purpose within three years 
after the offence committed, though the ship or the accused 
may have returned to Great Britain more than a year 
before any complaint be made, or court-martial ordered — 
the two latter branches of the clause limiting the time of 
trial to a year after the ship's return, or the return of the 
accused is a superadded period to the three years men- 
tioned in the former part of the clause, in order to give 
the extended period of a year after such respective returns 
of the ship or the delinquents, in cases where no trial could 
be had within the three years after the offence committed* 
The same limitation and extension of time applies generally 
to the complaint of the offence to be made in writing ; so 
that it is suj£cient if the complaint be made within three 
years after the offence committed, though the ship or the 
party may have returned more than one year before such 
complaint be made. 

As the sentence of the court-^martial states the reason 
for the acquittal to be that the Court did not think they 
had jurisdiction to try, we are of opinion that the accused 
may be tried again, and that another court'-martial may be 
ordered to try the offender, and if he should plead his 
former acquittal, and produce the sentence, it will appear 
by such sentence that he has never been tried for the 
offence, from a supposed want of jurisdiction in the court- 
martial. 

(Signed) S. Shepherd. 

I entirely concur in this opinion, 

(Signed) T. Jervis. 

I concur with Mr. Solicitor-General in his opinion above 
stated. 

(Signed) W. Garrow. 
August 12th, IS 14. 
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No. XIIL 

Opinion of Mr, Jervis as to whether a Court-Martial can 
legally assemble and try Lieutenant Dobson late of His 
Majesty s Ship " Brevdrageren^'' for an unnatural crimen 
committed in September, 1809, but not reported until 
October, 1811, tfie accused having returned to this Coun- 
try upwards of one Year, 

I am of opinion, that as three years have not expired 
since the commission of the offence with which Lieutenant 
Dobson is charged, the Lords Commissioners of the 
Admiralty may now, in their discretion, direct a court- 
martial to be held upon him for such offence, notwith- 
standing he may have returned to this country more than 
one year. 

November, 1811. 



No. XIV. 

Whether the inadvertent Omission of the Date, in the Order 
to assemble a Court-Martial, do not render the Proceed^ 
ings had in consequence thereof illegal. 

On the 27th of July, 1796, Vice-Admiral Murray di- 
rected a court-martial to assemble and try George Harvey 
and William Gleeson, seamen, belonging to His Majesty's 
ship " Bermuda," for endeavouring to make a mutinous 
assembly on board that ship. By some inadvertence the 
vice-admiral's order was not dated : this omission appears 
to have escaped the observation of the Court, for they 
proceeded to trial, and sentenced the prisoners to suffer 
death. 

The Lords Commissioners of the Admiralty directed this 
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case to be laid before His Majesty's Attorney-General and 
Solicitor-General and the Counsel for the Admiralty for 
their opinion, whether the inadvertent omission of the date 
in the order of Vice- Admiral Murray, above-mentioned, 
did not render the proceeding, had in consequence thereof 
illegal? 

Opinion, 
We think the omission of the date in the order of Vice- 
Admiral Murray above-mentioned did not render the pro- 
ceedings had in consequence thereof illegal. 

(Signed) John Scott. 



John Mitford. 
Sp. Perceval. 



Lincoln's Inn, Nov. lOth, 1797. 



No. XV. 

Whether a Court-Martial has the Power to sentence an 
Offender to be transported, or imprisoned with hard La- 
hour, or kept in solitary Confinement. 

In 1797, the members of a court-martial requested to 
be informed " whether a naval court-martial, by virtue of 
the Act 22 Geo. 2. c. 33., in cases where by the said Act 
they have the discretionary power of punishing with death, 
or such other punishment as the Court shall deem the 
prisoner to deserve, has power to sentence the prisoner to 
transportation, solitary imprisonment, or hard labour, or 
to inflict other than the usual corporal punishment or im- 
prisonment for any term not exceeding two years ?" 

Opinion. 
It is quite clear from section 3d of the Act referred 
to, that the court-martial cannot inflict the sentence of 
imprisonment beyond two years ; and as to their discre- 
tionary power of inflicting such other punishment, except 
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deaths as the Court shall deem the prisoner to deserve^ we 
are of opinion that this discretion must be limited by the 
usage of the service with respect to sentences of this kind ; 
and we do not think that they can pronounce the sentence 
of transportation, hard labour, or any sort of imprison- 
ment, except such as has been usual* 

(Signed) John Scott. 

John Mitford, 
S. Perceval. 



No. XVI. 



In case of Murder ^ when the Wound is given, and the Party 
dies on board the Ship, the Body ought not to he sub-^ 
jected to a Coroner's Inquest. 

« Admiralty Office, 21st February, 1783. 

<' Sir, 

** I have communicated to my Lords Commissioners of 
the Admiralty your letter of yesterday's date, informing 
them that Richard Davis, acting midshipman of the Eury- 
dice, having stabbed John Liddell Palmer, another midship* 
man, on hoard the said ship on Sunday night last, of 
which wounds the latter died, you had, on the coroner's 
application, ordered the body of the deceased to be carried 
on shore to Gosport, where an inquest was taken, and a 
verdict of wilful murder found against Richard Davis, 
whom you directed to be delivered up to the civil magistrate, 
to take his trial for the murder ; and in return, I am com- 
manded by their Lordships to acquaint you, that this being 
a case cognizable by a comrt-martial, more especially as the 
wounds were given and the deceased died on hoard the ship^ 
you ought not to have subjected the body to the coroner's 
inquest, or to have delivered up Davis to the civil magis- 
trate. 

" I am, &c. 

(Signed) Philip Stephens." 
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No. XVII. 

Case of Lieutenant Frye of the Marines^ and the Conse- 
quences resulting from illegal Proceedings at a Courts 
MartiaL 

In the year 1743, Lieutenant Frye, of the marines, 
serving on board the Oxford man-of-war, was brought to 
a court-martial, at Port Royal, in Jamaica, by the captain 
of the ship, for having disobeyed his orders, in refusing 
to assist another lieutenant in carrying an officer prisoner 
on board the ship. Lieutenant Frye had persisted to have 
the captain give the order in writing. The evidence pro- 
duced against him at the court-martial were the deposi- 
tions of a parcel of illiterate people, reduced into writing 
several days before he was brought to trial, which persons 
were entirely unknown to him, having never to his know- 
ledge seen or heard their names before ; and upon his 
objecting to the evidence, he was brow-beaten and over- 
ruled. On the charge being thus proved, he was sentenced 
to fifteen years' imprisonment, and rendered incapable of 
serving his Majesty. He was brought home, and his case, 
after being laid before the Privy Council, appearing in a 
justifiable light, his late Majesty was graciously pleased to 
remit the punishment, and to order him to be released. 

Some time after he brought an action in the Court of 
Common Pleas against Sir Chaloner Ogle, who had sat 
as president at the court-martial, and had a verdict in his 
favour for 1000/. damages, it having been proved that he 
had been kept fourteen months in close confinement before 
he was brought to trial. The Judge, moreover, informed 
him, that he was at liberty to bring his action against any 
of the members of the said court-martial he could meet 
with. The subsequent steps of this case are still more 
remarkable. 
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Upon application made by Lieutenant Frye, Sir John 
Willes, Lord Chief Justice of the Common Pleas^ issued 
his writ of capias against Rear- Admiral Mayne and Captain 
Ren tone, two of the members who had sat at the above 
court-martiaL On the 15th of May, 1746, while Admiral 
Mayne presided, and Captain Ren tone sat as a member of 
a court-martial, at Deptford, for the trial of Vice-Admiral 
Lestock, they were both arrested, at the breaking up of 
the Court, in consequence of the above writ. The arresting 
of the president highly offended all the members of the 
Court : they met twice on the subject, and resented highly 
what they deemed an insult, and drew up certain resolu- 
tions, in which they expressed themselves with some degree 
of acrimony against the Lord Chief Justice ; and the Judge- 
Advocate was directed to deliver them to the Board of 
Admiralty, in order to their being laid before the King. In 
these resolutions they demanded " satisfaction for the high 
insult on their president, from all persons how high soever 
in office, who have set on foot this arrest, or in any degree 
advised or promoted it;" and remonstrating that by the 
said arrest, *^ the order, discipline, and government of His 
Majesty's armies by sea was dissolved, and the statute 13 
Charles 2, made null and void." 

The Lords of the Admiralty were much displeased at 
the indignity offered to the Court, and accordingly laid the 
resolutions before His Majesty. The Duke of Newcastle^ 
by His Majesty's command, wrote to the Lords Com-* 
missioners of the Admiralty, wherein he says, '^ His Ma** 
jesty expressed great displeasure at the insult offered to the 
court-martial, by which the military discipline of the navy 
is so much affected; and the King highly disapproves of 
the behaviour of Lieutenant Frye on the occasion. His 
Majesty has it under consideration what steps may be ad« 
visable to be taken on this occasion." 

From the sequel it will appear that the Lords Commis- 
sioners of the Admiralty, as well as the Secretary of State, 
were not aware of the very great authority of the Lord 
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Chief Justice of Common Pleas ; who, as soon as he heard 
of the resolutions of the court-martial, caused each indi- 
vidual member to be taken into custody, and was proceed* 
ing in legal measures to assert and maintain the authority 
of his office, when a stop was put to the process by the 
following submission (signed by the president, and all the 
members of the court) being transmitted to Lord Chief 
Justice Willes : — 

''As nothing is more becoming a gentleman than to 
acknowledge himself to be in the wrong, so soon as he is 
sensible that he is so, and to make satisfaction to any person 
he has injured; we therefore whose names are hereunder 
written, being thoroughly convinced that we were entirely 
mistaken in the opinion we had conceived of Lord Chief 
Justice Willes, think ourselves obliged in honour, as well 
as justice, to make him satisfaction as far as it is in our 
power. And, as the injury we did him was of a pubUc 
nature, we do, in this public manner, declare, that we are 
now satisfied the reflections cast upon him in our resolutions 
of the 16th and 31st of May last, were unjust, unwarrant- 
able, and without any foundation whatsoever; and we do 
ask pardon of his Lordship, and of the Court of Common 
Pleas, for the indignity offered both to him and the Court.'* 

This paper was dated the 10th of November, 1746, was 
received in the Court of Common Pleas on the 14th, and 
ordered to be registered in the Remembrance Office, — a 
memorial, as the Lord Chief Justice then observed, *' to the 
present and future ages, that whosoever set themselves up in 
opposition to the laws, or think themselves above the law, 
will in the end find themselves mistaken** The letter from 
the court-martial, together with Judge Willes's acceptation, 
were inserted in the Gazette of the 15th November, 1746.* 

♦ 1 M'Arthur, 436. 
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No. XVIII. 

Form of Order to the second Officer in command to as- 
semble a Court'MartiaL 

By Sir — , Knight Commander of the Most 

Honourable Order of the Bath^ Vice- Admiral of 
the Red> and Commander-in-Chief of Her Ma- 
jesty's ships and vessels employed and to be em- 
ployed in the Mediterranean. 

Whereas, Captain C. D., commanding Her Majesty's 
ship " London," hath in his letter to me, dated the ■ 

day of — 18 — , transmitted charges against of 

Her Majesty's ship — , of the tenor following : — 

1st Charge. 

** For that he, the said ■ being in actual service and 

full pay in the fleet, and of and belonging to Her 

Majesty's ship , did, on the — day of , 18 — , 

behave in a disrespectful and contemptuous manner to me 
(Captain ), his superior oflicer, by stating on the quar- 
ter-deck of the said ship that I encouraged insubordination 
amongst the crew by not punishing them sufficiently, or 
words to that effect." 

2nd Charge, 

** For that he, the said being in actual service and 

ful pay in the fleet, and of and belonging to Her 

Majesty's ship — , did, on the — day of — , 18 — , 
disobey the lawful order of and behave with contempt to 

me (Captain ), his superior officer, by refusing to 

leave the quarter-deck when ordered by me to do so." 
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And whereasy I think fit that the said •*— shall be 
tried bj court-martial for the offences specified in those 
charges, I send you herewith the above mentioned letter 
of Captain C. D. and its enclosure, and do hereby require 
and direct you to assemble a court-martial on Saturday 
next, the — day of , 18 — , which Court, you being 

president thereof, is hereby required and directed to in- 
quire into the circumstances of the offences with which 
the said — — stands charged, and to try him for the same 
accordingly. 

Given under my hand on board the , at Malta, 

the day of , 18 — . 

(Signature of the commander-in-chief.) 



To, 



-, Esquire, Rear- Admiral of the 



Blue, and second officer in command of Her 
Majesty's ships and vessels at Malta. 

By command of. the commander-in-chief. 

J. K., Secretary. 



No. XIX. 
Memorandum to the Officer directed to preside. 

H. M. S. , 

at , 

18—. 

Memorandum. 

Having directed you by my order of this day's date to 
preside at a court-martial to be held on board Her Ma- 
jesty's ship on next, the instant, it is my 

direction that you cause the usual signal to be made at 
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eight o'clock a.m. on tliat dny, ajid that the Court be as- 
sembled precisely at uine. 

{Vice- Admiral and 
Commander-in-Chief. 

Kear-Atlmirai 

II. M. S. 



General Memorandum to ike Captains and Commanders 
to attend the Court. 



18—. 

General Memorandum. 

The respective flag officers, captains and commanders of 
Her Majesty's sliips and vessels at this port are to attend at a 

court-martial to be held on board Her Majesty's ship , 

on next, the instant. 

The signal will bo made at eight A. M., and the Court 
will sit precisely at nine 

f Vice-Admiral and 

\ Commander-in-Chief. 

To the respective flag officers, captains and 
commanders of Her Majesty's ships and 
vessels at . 



No. XXI. 
Order and Mode of Proceeding at a Naval Courl-Martial. 

1, The Court being opened, the parties to the trial, 

witnesses, and audience admitted, the president desires the 
Judge- Advocate to call over the names of the tliirteen 



r 



274 APPENDIX. 

senior flag officers and captains present to constitute a 
Court. 

2. Judge-Advocate reads the warrant authorising the 
Court to assemble. 

3. Officiating Judge- Advocate reads his warrant of ap- 
pointment, which must be signed by the president. 

4. Judge- Advocate administers the oath to the members, 
according to the form prescribed in the Act 10 & 11 
Victoria, cap. 69. 

5. President administers the oath to the Judge -Advocate 
according to the form prescribed in the Act 10 & 11 
Victoria, cap. 59. 

6. Judge-Advocate reads the charge or complaint against 
the person to be tried. 

7. All the witnesses, except the one whom it is intended 
to examine first on the part of the prosecution, ordered to 
withdraw from the Court. 

8. Witnesses summoned by the prosecutor in the order 
in which they will be examined, — 

A. B. E. F. 

C. D. G. H. 

9. Method to be observed in the examination of wit- 
nesses for the prosecution,— 

1st. To be questioned by the prosecutor, 
2nd. By the Court, or Judge- Advocate. 
3rd. By the party upon triaL 

10. At the conclusion of the examination of the wit- 
nesses for the prosecution, the prosecutor informs the 
Court that he has nothing further to produce in support of 
the charges ; the president then calls upon the prisoner to 
enter on his defence. 

11. When the prisoner is ready with his defence, the 
prosecutor, witnesses, and audience are to be admitted, and 
the same must be read aloud by the prisoner, or, if he wish 
it, by the Judge- Advocate. 

li. All the witnesses, except the one whom it is intended 
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to examine first on the part of the defence^ ordered to 
withdraw from the Court* 

13. Witnesses summoned by the prisoner in the order 
in which they will be examined, — 

A. B. K F. 

C. D. G. H. 

14. Method to be observed in the examination of wit- 
nesses for the defence, — 

1st. To be questioned by the prisoner. 
Sndly. By the Court or the Judge-Advocatew 
Srdly. By the prosecutor. 

15. When the defence is concluded, the prisoner must 
be removed, and the prosecutor and audience ordered to 
withdraw from the Court, The Judge-Advocate to be 
instructed to draw up such questions as may be agreed 
upon whereon to form a determination in regard to 
the innocence or guilt of the person upon trial : to collect 
the votes and opinions of the members whether the charges 
are proved or not proved^ and it proved the nature of the 
punishment to be awarded; on these questions the junior 
member votes first, and so on in order up to the president* 
The Judge-Advocate to draw up the sentence under the 
direction of the Court, specifying therein the charge or 
substance of it, which must be signed by every member, 
notwithstanding any difierence of opinion there may have 
been among them. 

16. The Court to be re-opened, and all parties admitted, 
and the sentence to be read aloud by the Judge^Advocate 
(the members sitting with their cocked hats on), at the 
conclusion of which the president must declare the Court 
to be " dissolved." 

17. The president to deliver or send the original sentence 
to the commander-in-chief. 

1 8. The original minutes of the evidence and proceedings 

of the Court, or an attested copy of them, to be sent by 

the Judge* Advocate to the secretary of the Admiralty, 

X 2 
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No. XXII. 
Instructions usually given to the Officer of the Court. 

** Actaeon," at Ascension, 

: 18— 

List of Witnesses. 

A. B. 
C. D. 
E. F. 

1. The witnesses who have been examined are not to 
. communicate with the witnesses who have not been 

examined. . 

2. No witness is to be permitted to leave the ship'withr 
out the permission of the Court. 

3. When the Court is cleared to deliberate, no person is 
to be allowed abaft the mizen mast, on the quarter deck, 
or abaft the main mast on the main deck. 

Geo. Mansel, 

President of the Court. 
To 

Lieutenant 

Officer of the Court. 



No, XXIII. 
Form of Minutes of Proceedings at aCourt^MartiaU 



• a 



J^inutes of proceedings at a court-martial held on board 
Her Majesty's ship " Albion," at Malta> on Saturday, 
the — — day of January, 18 — ^ and by adjournment 
every day afterwards (Sunday excepted) to Tuesday, the 
—— day of January, 18 — • 

Present. 

-, Esquire, Bear- Admiral of the Blue Squadron and 



second- officer in command of Her M^ges^y's ships and 
vesaels at Malta, President, 
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, Esquire, Conimodore of the First Class, and First 

Captain of Her Majestji's ship " London." 

Captains. 

A. B., of H. M. S. " Rodney." 

C. D., of H. M. S. " London." 

E. F., of H. M. S. " Minden." 

(Commodore Second Class.) 

G. H., (Additional) of H. M. S. " Rodney." 

Being all the flag-officers and captains of Her Majesty's 
ships and vessels at Malta, except 

Sir , K. C. B., Vice-Admiral of the Red Squadron, 

and Commander-in-Chief of Her Majesty's ships and ves- 
sels employed, and to be employed, in the Mediterranean. 

Captain , of H. M. S. " Victory " (senior to Captain 

A. B., of H. M. S. "Rodney"), who is ahsent on leave 
granted hy the Lords Commissioners of the Admiralty. 

Captain , of H. M. S. " Undaunted " (senior to Cap- 
tain C. D., of H. M. S. " London "), the prosecutor. 

Captain- -, of H. M. S. "Ocean" (senior to Com- 
modore E. F., of H. M. S. "Minden"), who ia detained 
with his ship in quarantine ; and 

Captain , of H. M. S. " Vestal " (senior to Captain 

G. H., of H. M. S. " Rodney "), who stated, in a letter to 
the President, his inability to attend througii ill-health. 

The prisoner, ' , of Her Majesty's ship ■ , was 

brought iiito court, and the witnesses and audience ad- 
mitted. 

, Captain of Her Majesty's ship " Undaunted," 

appeared in Court as prosecutor. 

Read, the order of Sir , Knight Commander of 

the most Honourable Order of the Bath, Vice-Admiral 
of the Red Squadron, and Commander-in-Chief of Her 
Majesty's ships and vessels employed, and to he employed, 



/" 
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in the Mediterranean^ addreined to the President , 

Esquire^ Rear- Admiral of the Blue Squadron, and second 
officer in command of Her Majesty's ships and vessels at 

Malta, dated the day of — , 18—, directing him 

to assemble a court"*martia1, and try , of Her Ma- 
jesty's ship , on the following charges preferred against 

him by , Esquire, Captain of the said ships, viz. : — 

First Charge. 

**For that he, the said , being in actual service and 

full pay in the fleet, and of and belonging to Her 

Majesty's ship , did, on the day of 18 — , 

behave in a disrespectful and contemptuous manner to me 

(Captain ), his superior officer, by stating, on the 

quarter-deck of the said ship, that I encouraged insub- 
ordination amongst the crew by not punishing them suffi* 
ciently, or words to that effect." 

Second Charge. 

" For that he, the said , being in actual service and 

full pay in the fleet, and of and belonging to Her 

Majesty's ship , did, on the day of , 18 — , 

disobey the lawftd order of, and behave with contempt to, 

me (Captain ), his superior officer, by refusing to 

leave the quarter-deck when ordered by me to do so." 

[Here attach the order for the Court to assemble J\ 

Read, the annexed letter. No. 1., from the said Captain 

to Vice- Admiral Sir ^ dated, the day of 

^ 18 — y and its enclosure*. 



\Here attach the letter of complaint^ with the charges 

enclosed.'] 

Read, the annexed letter, No. 2., from Vice-Admiral 

Sir , dated the — day of——, 18 — , addressed to 

the President, as follows : — 



AFFENDIX. 279 

" St. Vinceut," at Malta, 

18—. 

" Sir, 

" Witli reference to my order to you of the , to 

assemble a court-martial for the trial of • , therein 

named, I enclose, for your information, a list, according to 
seniority, of the captains and commanders now at this 
island, 

" And with respect to Captain ~, of Her Majesty's 

ship 'Ocean,' who appears by that list to be in quarantine, 
I have to acquaint j'ou that his Excellency the Governor 
has been pleased, on my application, to inform me that the 
Superintendent of Quarantine has been instructed either 
to attend in person or to send a proper officer of the 
Health Department in his stead, for the purpose of giving 
such evidence as the Court may require of his inability to 
attend. 

I am, &c., 

A. B., 
"Bear-Admiral Vice- Admiral." 



Read, the annexed letter, No. 3., from Captain , 

dated the ' day of-- , 18 — , addressed to the Pre- 

sident, certifying bis inability to attend the Court through 
ill-health. 

l^IIere attach the letter.^ 

Read, the annexed document, No. 4., from Vice-Ad- 
miral Sir , dated the day of — , addressed 

to the President, certifying that Captain , of H. M. S. 

" Victory," is absent on leave granted by the Lords Com- 
missioners of the Admiralty. 

[^Here attach the Certificate.'] 

Read, a warnmt appointing Mr. J. K. to officiate as 
Jud^fc-Advocatc. :. , 
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Then the members of the Court and the officiating 
Judge-AdvocatOt in open coiirt, and before they proceeded 
to trial, respectively took the oaths directed by the Act of 
Parliament 10 & 11 Victoria, cap. 59., entitled <' An Act 
for amending an Act, intituled An Act for amending, ex- 
plaining, and reducing into one 'Act of Parliament, the 
laws relating to the Government of His Majesty's ships» 
vessels, and forces by sea." 

All the witnesses, except the first to be sworn, then 
withdrew from the Court. 

, Superintendent of Quarantine at Malta, sworn 

and examined as follows : — 



By the Court. - 
Answer. - 



\The witness withdrew.^ 

— , Surgeon of H. M. S. " Vestal," sworn and ex- 
amined as follows: — 



By the Court. 
Answer. 



[The witness withdrew,'] 
', of H. M. S. — — , sworn and examined as fol^ 



lows : — 

Prosecutor. — State to the Court, &c. 

Answer. 

By the Court. ? 

Answer. 

By the prisoner. ? 

Answer. '-- 

[ The witness withdrew."] 

At four o'clock the Court adjourned until Monday 
morning at nine o'clock. 
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Second Day. 

Monday, the— of January, 18 — y nine o'clock. 

The Court, having re-assembled pursuant to adjourn- 
ment, was opened, the prisoner brought in, the audience 
admitted, and the Court proceeded in the trial as follows : 

, of H. M. S, , sworn and examined as follows : — 

Prosecutor. '- — ? 

Answer. ■ 

[The prisoner declined cross-examining this witness.'] 

\The witness withdrew.] 

The evidence in support of the charges being finished, 
the prisoner (who had been attended by his friend in Court 
during the examination) was called upon to make his de- 
fence, when he requested till — morning for that pur- 
pose. The Court informed the prisoner that they would 
meet to-morrow morning at nine o'clock, and, if he was 
not then prepared, he might renew his application for an 
ttdjournment 

Court adjourned until to-morrow morning at nine o'clock. 

Third Day. 

Tuesday, the of January, 18— , nine o'clock. 

The Court, having re-assembled pursuant to adjourn- 
ment, was opened, tl^e prisoner brought in, and the au- 
dience admitted. 

The prisoner then read the annexed written defence* 

(No. ). 

\Here attach the defence.] 

After reading the defence, the prisoner put in the an- 
nexed certificates, six in number, marked A. to F., which 
were read to the Court by the officiating Judge- Advocate 
as follows : — 

[Here attach the Certificates.] 

* The defence must be signed by the prisoner. 
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The prisoner then desired to call witnesses in his 
defoice* 

f of H. M. S. , sworn and examined as fol- 
lows : — 

By the prisoner. ? 

Answer. 

By the Court ? 

Answer. 

By the prosecutor. ? 

Answer. 



[ The Witness withdrew. ] 

The prisoner having nothing further to offer in his 
defencci the Court was cleared, and proceeded to deliberate 
upon and frame the sentence. 

The Court having very maturely and deliberately 
weighed and considered the evidence in support of the 
charges, as well as what the prisoner had to offer in his 
defence, as also the evidence adduced in his behalf, was of 
opinion, that the first charge had been proved against 
the prisoner , and that the second charge had been 
in part proved. The Court did, therefore, as regards 
the said first charge, adjudge the said to be dis- 
missed from Her Majesty's ship ; and as regards the 

second charge, the Court was of opinion, that it had been 
proved that the prisoner had behaved with contempt to his 
superior ofiicer ; but that so much of the said second charge 
as relates to disobedience of orders had not been proved. 
The Court did, therefore, adjudge him to be severely 
reprimanded for such contempt to his superior ofiScer, and 
acquitted of disobedience of orders. 

The Court was re-opened, the prisoner brought in, the 
prosecutor, witnesses, and audience admitted, and the 

prisoner so, respectively, sentenced and acquitted 

accordingly. And it appearing to the Court that , of 

Her Majesty's ship , who was produced as a witness, 

did, in the course of his examination, prevaricate in his 
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evidence, the Court did, therefore, adjudge him, the said 

, to be imprisoned in one of Her Majesty's prisons in 

England, for the term of three months. 

tl* Jv*, 

Officiating Judge- Advocate. 



No, XXIV. 
Form of Sentence. 



At a court-martial assembled on board Her Majesty's 

ship *' Albion," at Malta, on , the day of January, 

18 — , and by adjournment every day afterwards (Sunday 
excepted) to , the day of January, 18 — . 

FrezenU 
, Esquire, Rear-Admiral of the Blue Squadron, 



and second officer in command of Her Majesty's ships and 
vessels at Malta, — President. 

— , Esquire, Commodore of the First Class, and First 
Captain of Her Majesty's ship " London." 

Captains, 

A. B., of H. M. S. " Rodney." 

C. D., of H. M. S. " London." 

E. F., of H. M. S. " Minden." 

(Commodore of the Second Class). 

G. H., (Additional) of H. M. S. " Rodney." 

J. K., Officiating Judge- Advocate. 

The Court, pursuant to an order from Sir , Knight 

Commander of the Most Honourable Order of the Bath, 
Vice- Admiral of the Red Squadron, and Commander-in* 
Chief of Her Majesty's ships and vessels employed, and to 
be employed, in the Mediterranean, dated the — day of 
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— — , 18 — , directed to — , Esquire, Rear- Admiral of 
the Blue Squadron, and Second Officer in Command of 
Her Majesty's ships and vessels at Malta, having been duly 
sworn according to Act of Parliament, proceeded to the 

trial of , of Her Majesty's ship , on the 

following charges exhibited against him by , Esquire, 

Captain of the said ship, viz. : — 

First Charge, 

** For that he, the said y being in actual service and 

full pay in the fleet, and of and belonging to Her 

Majesty's ship , did, on the day of ^ 18 — , 

behave in a disrespectful and contemptuous manner to 

me (Captain ), his superior officer, by stating, on the^ 

quarter-deck of the said ship, that I encouraged insubor- 
dination amongst the crew, by not punishing them suffi-, 
ciently, or words to that effi^ct." 

Second Charge. 

" For that he, the said , being in actual service and 

full pay in the fleet, and of and belonging to Her 

Majesty's ship , did, on the — day of , 18 — , 

disobey the lawful order of, and behave with contempt to 

me (Captain ), his superior officer, by refusing to leave 

the quarter-deck, when ordered by me to do so." 

And having carefully and deliberately weighed and con- 
sidered the evidence in support of the charges, as well as 
what the prisoner had to offer in his defence, as also the 
evidence adduced in his behalf, and having very maturely 
considered the whole, the Court is of opinion that the first 

charge is proved against the said ; that so much of the 

second charge as relates to the prisoner having behaved 

with contempt to Captain , his superior officer, is also 

proved, and that the charge of disobedience of orders is not 
proved. 
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And the Court doth, therefore, adjudge the said to 

be dismissed from Her Majesty's ship , for the offences 

specified in the first charge; and as regards the second 
charge, to be severely reprimanded for having behaved 
with contempt to his superior officer, and acquitted of dis- 
obedience of orders. 

And the said — is hereby respectively adjudged to be 
dismissed from Her Majesty's ship — , severely repri- 
manded, — and acquitted accordingly. 

And it appearing to the Court that r-> of Her Ma- 
jesty's ship , who was produced as a witness, did, in 

the course of his examination, prevaricate in his evidence, 

the Court doth hereby adjudge him the said to be 

imprisoned in one of Her Majesty's prisons in England 
for the term of three months. 

(Signatures of the members.) 

\The senior member signs Jlr sty ' 

and so on in order down to the 

junior member,"] 



J. K., Officiating Judge- Advocate, 

Sentence of Death. ' 

The Court doth, therefore, adjudge the said i— to be 
hanged by the neck at the yard-arm of such one of Her 
Majesty's ships or vessels, and at such time as the Com- 
mander-in-Chief shall direct. 

Sentence of Corporal Punishment. 

The Court doth therefore adjudge the said to 

receive ^ lashes on his bare back with a cat-of-nine«» 

tails, alongside or on board of such of her Majesty's ships 
and vessels, at such time, and in such proportions, as the 
Commander-in-Chief shall direct. 
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No. XXV. 

Proceedings at the Trial of the Officers and Crew of a 

Ship lost, 

. When the members of the court-martial are assembled, 
call over the names of the commander^ officers, and com* 
pany of the ship lost. 

(Attach the list to the minutes.) 

Read the order for assembling the Court 

Swear the Court, &c. 

Read the captain's narrative of the loss of the ship. 

Swear the captain, and examine him as follows : — ^ 

By the Court. — Is the narrative just read to the Court 
a true statement of the circumstances of the stranding and 
wreck of Her Majesty's late ship ? 

Answer. — Yes. 

By the Court. — Have you any complaint to make 
against any of the surviving officers and ship's company of 
the said late ship on that occasion ? 

Answer. — None. 

By the Court — To the remaining officers and ship's 
company generally. 

Have you or any of you any thing to object to the nar- 
rative just read to the Court, or any thing to lay to the 
charge of any officer or man with reference to their con- 
duct on the occasion of the loss of Her Majesty's late 
ship ? 

Answer. — None. 

Read the deposition of — , and — — , belonging 

to the late ship — -, who were prevented from attending 
in court on account of being — , as follows : — 

" The undersigned, formerly belonging to Her Ma- 
jesty's late ship , voluntarily appeared before me, and 
made oath, that they have no complaint to make against 



No. xxviir. 

Nuiice of Trial to the Prosecutor. 



18—. 

Sir, 

The Commander-ill- Chief having ordered , to as- 

semble a court-martial on next, the instant, on 

board Her Majesty's ship ■ •, to try , of , 

on tlie charges exhibited against him, and enclosed in your 

letter of the instant; and it being intended that 1 

shall officiate as Judge- Advocate upon the occasion, I have 
to request that you will be pleased to furnish me with a 
list of the witnesses you wish to call in support of the 
charges, in order that thoy may be duly summoned to 
attend the Court 

I am, &c. 

C. D., 
Officiating Judge- Advocate 
To 

Captain , 

H. M. S. . 



No. XXIX. 

Notice of Trial to the Prisoner. 

H. M. S , 

al , 

18—. 

Sir, 
ITie Commander-in-Chief having directed a court-martial 
to assemble on board Her Majesty's ship on . 



r 



1 
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next^ the instantj and try you on certain charges 

exhibited against you by — ^— which he enclosed in a 

letter to Vice- Admiral dated ; 

In acquainting you therewith, I transmit for your 
information copies of the charges and letter referred to, 
and request you will furnish me with the names of such 
persons as you may be desirous of calling as witnesses in 
your behalf, in order that they may be duly sununoned to 
attend the Court. 

I am, &c. 

C. D., 
Officiating Judge- Advocate. 



Lieutenant - 
H. M. S. 



No. XXX. 

Summons to Witnesses. 



H. M. S. 
at- 

18—. 

Memorandum. 

You are desired to attend a court-martial, ordered to be 
held on board Her Majesty's ship , on ■ morning 

next, the — ^ instant, at 9 o'clock precisely, for the trial 

of — — , on charges exhibited against him by — , 

of disobedience of orders, and contempt to his superior 

officer, on the of last, in order to give your 

evidence thereon. 



To 
Lieut. 
Mr. I H. M. S. 



C. D., 

Officiating Judge- Advocate. 



a 



I 



»3 



Warrant to the Captain of the Ship to which the Prisoner 
belongs for carrying the SeiUence of Death into Exe- 
cution, 



Whereas at a court-martial lield on board Her Majesty's 

ship , at , on the instant, being 

president thereof, a sentence was passed to the effect 
following ; viz. " The Court, in pursuance of an order 
from," &c. {here insert the sentence.) 

And whereas upon receiving the said sentence, and the 
minutes of the coiu:t-martial, I have thought fit to approve 
tlic same : by virtue of the power and authority in nio 
vested, you are hereby required and directed to see the 

said sentence carried into execution on next, the 

instant, or the first favourable day afterwards (Sunday 
excepted), between the hours of 8 and II o'clock in the 

forenoon, by causing the said to be hanged by the 

neck at the fore-yard ami of Her Majesty's ship , 

iinder your command, until he is dead, accordingly; and 
for so doing this shall be your warrant. 

Given under my band and seal on board Her 

Majesty's ship . , 

at , 

the . day of. ■ IS—. 

(Signature of the Commander-in-Chier.) 
To 

, Esquire, 

Captain of Her Majesty's ship . 

By command of tlie Commander-in-Chief. 

C. D., Secretary. 



r 
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No. XXXIL 

Order to the Provott Manhal to attend at ike JSxeaUiom 

of the Sentence. 

By , 

Having ordered the sentence of the court-martial on 
-, the priBoner in your chaige, to be put in execution 



on ' next, the ■ instant, or the first favourable day 

afterwards (Sunday excepted) : 

You are hereby required and directed to attend with 
him on board Her Majesty's ship — for that purpose, 
whenever the signal shall be made, and follow such orders 
as you may receive from Captain ■ for your guidance 

in this matter. 

Given &c. 
(Signature of the Commander-in-Chief.) 
To 

Mr. , 

Provost-Marshal. 

By command, &c. 

C. D., Secretary. 



No. XXXIII. 



Order to the Captain of the Ship to which the Prisoner 
belongs to make the Signal for the Boats of the Squadron 
to attend at the Execution. 

By- 



9 

&c. 



You will receive herewith a warrant for carrying into 
execution the sentence of death passed by a court-martial 



^i 
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on of Her Majesty's ship , and having 

ordered a lieutenant with a boat manned and armed to be 
sent from each of Her Majesty's ships and vessels at this 
anchorage to attend and assist in carrying the same into 
execution^ when the signal shall be made on board the 

, you are hereby required and directed to make the 

proper signal at o'clock in the morning of next^ 

the ■ instant^ and to order the lieutenants in command 
of the boats to send some men out of each to assist in the 
execution of the sentence. 

Given^ &c. 

(Signature of the Commander-in-Chief.) 

To 

, Esquire, 

Captain of Her Majesty's Ship • 

By command, &c. 

C. D., Secretary. 



No. XXXIV. 



General Memorandum to the respective Commanding Of' 
ficers to send Boats manned and armed to attend at the 
Execution. 

H. M. S. , 

at f 

18—. 

General Memorandum. 

Having ordered the sentence of death, passed by a 

court-martial, held on the — instant, on ■, of 

Her Majesty's ship , for , to be carried into 

execution on next, the ■ instant, between the 

hours of 8 and 11 o'clock in the forenoon, it is my 

direction that you send a lieutenant in a boat, manned and 

u 4 



296 APPENDIX. 

armed, from the ship or vessel you respectively command, 
to Her Majesty's ship -, as soon as the signal shall be 

made from that ship, in order to assist at and attend the 
said execution. 

■ Vice- Admiral and Commander-in-Chief. 
To 

The respective Captains, Commanders, and Com- 
manding Officers of Her Majesty's ships and 
vessels at . 



No. XXXV. 

Memorandum to be sent to each Captain on the Occasion 
of a Sentence of Death being carried into Execution. 

H. M. S. , 

at , 

-^ — 18—. 
Memorandum. 

Having approved of the sentence of death, passed by 

a court-martial on — ■ of Her Majesty's ship , 

I transmit to you herewith a copy of the said sentence, 
together with my order for carrying the same into execu- 
tion, both of which, as well as the articles of war, I, desire 
you will read publicly on the quarter-deck to your officers 

and ship's company on next, the — instant, at 

o'clock in the morning. 

You are to be present, and remain on board your ship 
during the time of execution, and on the signal being 
made from the — , you are to assemble the officers on 
deck, and cause the ship's company to man the rigging. 

■ Vice-Admiral and Commander-in-Chief. 
To 

Captain 

H. M. S. 
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No. XXXVI. 

Ordtr to ike Captahi of the Skip to inkick the /'rUoner lie- 
longs to carry Ike Setitence of Corporal J*unuhment into 
Execution. 

By , 

&C. 
Wliercaa, at a court-martini held on board Ilrr MiyMty'n 

«hip . , ftt , on tlie iimUint, huiiig jirc- 

lideiit thereof, a Htiitoncu wqh jmnncd In tlic eflctct follow- 
ing, — viz. : " The Court, in purnuancc of an order from, 
&C. (kere iiuprt Ike lenience,) 

And whereon I hnvc thought fit to npiirovu the namf, 
and do lu-rchy require iind direct you, wlien the Nigiiul 
ianiade to that edl-ct, on board lliu , on morn- 
ing next, the itistuiil, (It o'tdock, or tlm firNl 

fuvourablc tiny ufliTwurdst (Sunday t-xcfptcd) to cauio a 
lieutenant of Her Mojcstty's iihip under your commuiul, to 
ntlend and sec tho sentence put into execution, by tlie 

■aid — ^ reccving luKhcH on Ida hare hack with a 

cat-of-ninc-taihi, alongiiido the ; and you wili ht^rc- 

with receive a copy of tlic Bcntence which in to be publicly 
read by the Provost MnrKhiil alongxido that ship. You 
will order the xurgcon of tlii! Kliip you coitinmnd to iittund 
in the bout vvitli the lieutcnont, nnd one of the asiiiiilnnt 
surgeons in the hunt with tlie priNoner, and you will direct 
the lieutenant to iitop the punihhniont till further orden, 
whenever tho surgeon shall give it ns ln« opinion that tho 
prisoner cannot bear more with safety. 

Given under my Imnd, on board Her Majesty'* 

nhi]. , at , the day of , IH-. 

(Signature of lliu Commander-in-Chief.) 
To 

Captain of II. M.S. . 

By command of tho Commandcr-in-Cliief. 

C. D., Secretary. 
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No. XXXVII. 

Order to the Captain of the Flag Ship to cause the Signal 
to he made for the Boats of the Squadron to attend at 
the Execution of the Sentence of Corporal Punishment 

By , 



&c. 

Whereas — * of Her Majesty's ship , has 

been sentenced by a court-martial to receive lashes . 

on his bare back with a cat-of-nine-tails alongside, or on 
board such of Her Majesty's ships and vessels at this port, 
at such time or times and in such proportions as I shall 
direct : 

You are hereby required and directed to cause the pro- 
per signal to be made from the ship bearing my flag, at 
o'clock in the morning of next, the —— in- 
stant, or the first favourable day afterwards (Sunday ex- 
cepted), for the boats of the squadron, manned and armed, 

to assemble alongside Her Majesty's ship ^ to attend 

the said punishment. 

Given under my hand, &c. 

(Signature of the Commander-in-Chief.) 



To 



•, Esq. 
Captain of H. M. S. . 

By command of the Commander-in-Chief. 

C. D., Secretary. 



The order to the Provost Marshal to attend at the 
corporal punishment of the prisoner. The General 
Memorandum to the respective captains, to send boats 
manned and armed ; and the Memorandum to be sent to 
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each captain on the occasion of a sentence of corporal 
punishmeot being carried into execution muy be framed 
firom the forms given, Nos. 32. 34. and 35. 



No. XXXVIII. 



Form of Warrant to he issued by the Commander-in-chief 
to empower the Commander of a Squadron ordered vn 
separate Service to hold Courls-Marlial. 

By , Vice-Admiral of the Red, and com- 
mander-in-chief of Her Majesty's ships and 
vessels employed and to be employed in the 
Mediterranean, &c.. Sec, &c. 

Whereas I have thought fit to detach a part of the 
fleet under my command to be employed under your 
orders, I do, by virtue of the power and authority vested in 
me by the 8th section of the Act 22 Geo. 9. cap. 33., for the 
better maintaining a proper government and strict disci- 
pline in the ships so detached, hereby authorise and em- 
power you to call and assemble courts -martial aa often as 
you shall see occasion, until you shall rejoin my flag, or 
come under the command of any other your superior 
officer, or return to Great Britain or Ireland. And, in 
order that the Crown may not be put to an unnecessary 
expense, and the officers and companies to great inconve- 
nience by being kept out of their wages, on the occasion of 
the loss of any of Her Majesty's ships or vessels, you are, 
in case of such accident, to cause a court-martial to be 
assembled aa soon afterwards as possible to try the respec- 
tive officers and companies for the same. But you are 
most strictly charged and enjoined not to permit or suffer 
any lieutenant acting as commander of any ship or vessel. 
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to assist at^ or compose a part of, such courts^martial, the 
judges of England having upon a question referred to them 
by His Majestjr's order in council of the 2nd of September, 
1791, given it as their opinion that persons so situated 
are not commanders within the meaning of the Act 22 
Geo. 2. cap. 33. 

Given under my hand on board the ■, at 

, the -^day of , 18 — . 

(Signature of the Commander-in-Chief.) 
To 



By command of the Commander-in-chief. 

, Secretary. 



No. XXXIX. 

Memorandvm to accompany the preceding Warrant. 

at — : 

-18—. 

Memorandum. 

It being enacted by the 7th section of the Act of Par- 
liament 22 Geo. 2. cap. 33., that no commander-in-chief of 
any fleet or squadron of His Majesty's ships, or detach- 
ment thereof, consisting of more than five ships, shall pre- 
side at any court-martial in foreign parts, but that the 
o£Scer next in command to the commander-in-chief shall 
hold such court-martial, and preside thereat, it is my 
direction that, so long as there may be a sufficient number 
of ofiicers under your orders qualified to sit at and form a 
court-martial (either actually present, or separated from 
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you by accident or otherwise) you do not preside at any 
such Court assembled by your authority. 

{Vice- Admiral and 
Commander-in-Chief. 
To 



No. XL. 

Certificate to be given by the President of the Court to the 

officiating Judge^Advocate. 

This is to certify that Mr. — — officiated as Judge- 
Advocate at a court-martial at whidh I presided, assembled 
on board Her Majesty's ship •^— at — , on the ■ 

day of •^— 18 — ^ for the trial of — — , of Her 

Majesty's ship ^ for disobedience of orders, on which 

trial the Court sat days. 



Given under my hand, &c. 

r Captain 

-^^•1h.m.s. 



No. XLI. 

Certificate to be given by the President of the Court to the 

Provost Marshal* 

This is to certify that officiated as Provost 

Marshal at a court-martial at which I presided, assembled 
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on board Her Majesty's ship ■ , at , on the 

day of , 18 — , for the trial of , of Her 

Majesty's ship , for disobedience of orders, on which 

triid the Court sat ' ■ days ; and that he had the said 
as a prisoner in his charge —— day s, exclusive of 
the days on which the Court sat 

Given under my hand, &c« 

A -R / Captain 
-^•^•tH.M.S. . 



.•" 






I N D E X. 



ABATEMENT, 

pkuin, 121. 
ABSTRACT OF COLJUl'S-MARTIAL, lixim ISjy to 1818, 

2i0. 
ACCESSORIES, 

and principals in general, KM). 

how to bo indictcil, KIT. 

before the facl, llC 

aft«r tlie fact, 118. 
ACCESSORY, 

acquittal BS. no bur to an indictment as |)ri[id]>a1, 1:^3. 
ACCOMPLICE, 

a competent witnCES, .53. 
ACQUITTAL, 

of one of aeveral persons trietl on tlie same cliarge, Gfi. 

former, plea on account of, 121. 

before an incompetent court no bar to a aubsciiuent trinj, 
123. 
ACQUITTED, 

when the charges are proved, prisoner cannot be, l-lj. 
ACTS, 

every man responaible for tlie consequence of bia, 48. 
ACTS OP I'ARLtAMENT, 

reluting to the iliaciplinc of the navy, 4. 

printed by the Queen's printer, 51. 
ACT 22 Geo. 2. cap. 33., 

why the jurisdiction thereof should he eslended, US. 
ADJOURNMENT. 

of the court over one day illegal, 2fi. 
ADMIRALS, 

must have tlieir flags flying at the port when the court- 
uiartiul is assembled, 21. 
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ADMIRALTY, 

jurisdiction of the, 87. 

may refase to order a court-martial, 165. See also title, 
CouriS'Martial, 
ADMISSIONS, 

written documents, signed by the prisoner, to be considered, 
50. See also title. Confessions. 
AFFIDAVITS, 

should not be received in evidence, 72. 
AMERICA, NORTH, 

men employed on the lakes in, amenable to courts-martial, 
95. 
ANSELL, FRANCIS^ 

case of, 102. 
ARREST, 

persons released from may be tried at any subsequent 

period, 97. 
commanding officers authorized to place offenders under, 

162. 
should not be unnecessarily severe, 163. 
ARTICLES OF WAR, 

crimes specified in the, 85. 

printed by the Queen's printer, evidence of such articles, 
51. 

B. 

BENNETT, CAPTAIN, 

case of, 145. 
BUGGERY, 

punishment to be inflicted for, 142. 

remarks respecting the crime of, 202. 



C. 

CAPTAIN. See title, Courts-Martial. 

of the fleet, position to be occupied by, at courts-martial, 
23. Appendix, v. 
CERTIFICATES, 

used by the prisoner in his defence, 73. 
CHARGE OR CHARGES, 

must be made in writing, 29. 

must be made within a certain period after the offence, &c., 
ib. Appendix, xii. and xiii. 

prisoner to be supplied with a copy of the^ 30. 

to be read aloud by the judge-advocate, 31. 

prisoner not to be called upon to plead to the, 42. 
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CHARGE, OB CHARGES — conHnued. 

when found to be frivolous, &c., 154. 

observations on the framing of the, 168. 

to specify some particular act or omission which constitutes 
a crime, ib. 

in case of loss of ship, 169. 

names inserted in, to be written in full, ib. 

must be certain as to party injured, ib. 

dates mentioned in, to be written in words, 170. 

place and time^ when material, to be stated in, &c., ib. 

when the offence is proved to have been committed on a 
different date to that laid in the, 122. 171. 

when founded on written documents, 171. 

article of war violated need not be stated in the, 172. 

only one offence to be inserted in one, ib. 

where particular words are used in the articles of war in 
reference to the crime which forms the subject of the, ib. 

several persons may be included in the same, ib. 

form of, 173. 
CIVILIANS, 

cannot be forced to attend as witnesses, 78. 

Vhen summoned, to have their expenses tendered to them^ 
80. 
COMMANDER. See title, Courts- Martial 
COMMANDER IN-CHIEF, 

when to preside at courts-martial in foreign parts, 8. 

when not to preside at courts-martial, 7. 

may peruse the minutes of courts-martial, 158. 

may not pardon offenders sentenced by courts-martial, or 
remit punishments, 159. 

may suspend the execution of the sentence, iJb. 

may refuse to order a courts-martial, 165. 

See also title, Courts- Martial. 
COMMANDING OFFICER, 

not authorized to punish men for capital crimes, 125. 
COMMODORES, FIRST CLASS, 

position to be occupied by, at courts-martial, 23. Ap- 
pendix, V. 
CONFESSIONS, 

evidence of, how to be received, 43. 

cannot affect any but the party who made them, 45. 

made by party when drunk, ib. 

evidence of, should be cautiously received, ib. 

made to prisoner's legal adviser, 46. 

need not be made on oath, ib. 

See also title. Admissions. 
CONVICTION, 

former, plea on account of, 123. 

X 
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CONVOY, 

neglecting to fight in defence of, 181. 
COPIES OF DOCUMENTS, 

when and how to be receiyed in eyidenee^ 37. * 
COPY OF SENTENCE, &c. 

not to be furnished by the judge^adyocate, 138. 
COBONER, 

jurisdiction of, 103. Appendix, xvi. 
COUNSEL, 

when employed by the prosecutor or prisoner, 74. 
COURT OR COURTS-MARTIAL, 
constitution of, 5. 

authority to be giyen to commanders-in-chief to hold, 6. 
when the commander-in-chief is not to preside at, 7. 
when the commander-in-chief may preside at, 8. 
senior officer of detached squadrons to be empowered to 

hold, 9. 
form of warrant to senior officers authorizing them to hold. 

Appendix, xxxviii. 
when it may be improper for the second officer in command 

to preside at, 13. 15, 
Admiralty t9 appoint officers at the home ports to hold, 13. 
not to consist of fewer than fire, or more than thirteen 

members, 14. 18. 
number of members not to be directed or ascertained, 14. 
when commanders may sit as members of, 14. 18. Appen- 
dix, yi. 
to consist of the senior officers of the fleet, 15. 
on, objections being raised to particular officers sitting as 

members of, ib. 
members of, may giye eyidence, 17. 
neither the prosecutor nor the prisoner can be members of 

the, 18. 
proceedings of, illegal, if more than two commanders sit as 

members of, 18. Appendix, yi. 
commanders acting as captains caQ sit only according to 

their seniority as commanders, 19. 
captains promoted to be flag-officers to take rank as such 

at, ib. 
commanders promoted to be captains to take rank as such 

at, ib, 
commanders and lieutenants promoted abroad, until con- 
firmed by the Admiralty, not eligible as members of, ib. 
Appendix, iy. and yi. 
lieutenants acting as captains of rated ships, eligible as 

commanders at, 20. 
when two captains are borne on the books of a ship, both 
are eligible as members of, ib. 
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COURT OR COURTS-MARTIAL — co«ftVitt«rf. 

captains, &<%, on half-pay, or doing duty as secretaries, not 

eligible as members of, 20. 
admirals must have their flags flying at the port, to be 

eligible as members of, 21. 
captains must be present at the port with their ships, to be 

eligible as members of, ib. 
captains of ships lost not eligible as members of, 22* 

Appendix, vii. 
captains of the fleet, and commodores of the first class, po- 
sition to be occupied by, at, 23. Appendix, v. 
may dispense with the attendance of members in case of 

sickness, &c., 23. 26. Appendix, i. and iii. 
eyery flag-officer and captain in sight to attend at, 24. 
captains under sailing orders to attend at, 25. 
may be held in the presence of senior officers detained in 

quarantine, ib. Appendix, x. 
may be held in the presence of senior officers arriving after 

the court is sworn, 25. 
appointment of officiating judge-advocate at, 25. 132. 

Appendix, xxvi. 
usual hour for assembling, 25. 
not to be adjourned over one day, 26. 
members of, to take their seats according to seniority, ib. 
position to be occupied by the prosecutor, prisoner, and 

witness at, ib. 
order for the assembling of the court to be read, 27. 
warrant of the officiating judge advocate to be read, ib. 
oath to be administered to the members and officiating 

judge-advocate, ib. 
may be held on board any ship in commission, ib. 
on Admiral Keppel was held on shore, ib. 
not to be discharged from giving their judgment, t&. 
crimes cognizable by, 81. 
persons not amenable to, for crimes committed after being 

discharged from the service, 91. 
invalids amenable to, ib. 
officers and men taking passage in, or borne for wages and 

victuals, or for disposal, or lent to do duty in H. M's. 

ships, amenable to, ib. 
on officers and men in hired vessels, 92. 
may try subjects of any other nation who voluntarily enter 

the service, 94. 
pressed men, when subject to, 95. 
officers and men on the lakes in North America amenable 

to, 95. 
a second can be held before the sentence of the first is 

carried into execution, ib. 

X 2 
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COURT OR COURTS-MARTIAL— conf»nu«/. 

may try officers on half-pay, or persons who have quitted the 
service, for crimes committed by them when serving, 96. 

peers of the realm may be tried by, 97. ' 

members of parliament may be tried by, ib. 

marines, when borne on the books of H. M's. ships, may be I 

tried by, 98. 

in what cases murder and manslaughter are cognizable 
by, 99. 

charge may be corrected by direction of the, 121. 

proceedings at, when all the evidence has been heard, 139. 

all the members of the, to sign the sentence, 140. 

order in which the members are to vote at, Uf, 

when deliberating on any question, bystanders to with- 
draw, ib. 

cases where no discretion as to punishment is left to the, 
141. 

members of, absenting themselves, to be cashiered, 142. 

not to sentence an officer to be reduced to an inferior rank, 
143. 

can only recommend that officers dismissed should receive 
half-pay, 147. 

to inquire into the subject of the charge, and to that only, 
149, 

has no power to dispose of the bodies of criminals after 
execution, 150. 

cannot sentence an offender to be transported^ imprisoned 
with hard labour, or kept in solitary conjinementy 161. 
Appendix, xv. 

to state the grounds on which they recommend a prisoner 
to mercy, 152. 

minority at, may vote on the question of punishment, 154. 

Admiraltv or commander-in-chief may refuse to order a, 
165. 

order for assembling a, Appendix, ii. and xviii. 

memorandum to officer directed to preside at, Appendix, xix. 
to captains, to attend, Appendix, xx. 

lieutenants acting as commanders not eligible as members 
of courts-martial, Appendix, iv. 

date of order for, not material, Appendix, xiv. 

consequences resulting from illegal proceedings at, Appen- 
dix, xvii. 

order and mode of proceeding at. Appendix, xxi. xxv. 

instructions for the officer of the court, Appendix, xxii. 

form of minutes of proceedings at, Appendix, xxiii. 
CRIMES, 

specified in the articles of war, 85. 

committed on shore by persons in the fleet, 87. 
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CROSS EXAMINATION, 

of witness. See title, PFitness, 



D. 
DATE, 

mentioned in the charge, when not material, 122. 
DEATH, 

sentence of, 154. Appendix, zxiv. and xxxi. 

provost marshfd to attend at the execution of the, 

Appendix, xxxii. 
boats manned and armed to attend at the execu- 
tion of the. Appendix, xxxiy. 
memorandum to be sent to each captain with. Ap- 
pendix, XXXV. 
execution of the sentence of, in cases of mutiny, 160. 
DEFENCE, 

prisoner allowed a reasonable time to prepare his, 74. 
if written, must be read hj the prisoner or the judge- 
advocate, ib. 
DESERT, 

to the enemy, endeavouring to. Appendix, xi. 
DESERTERS^ 

commanding officers receiving, 142. 
DESERTION, 

when employed on shore, 87. 
remarks on the crime of, 179. 
DRUNK, 

confessions made bj party when, 45. 
DRUNKENNESS, 

no excuse for crime, 130. 
DUELLING, 115. 194. See also tiUe, Murder. 
DYING DECLARATIONS, 45. 56. 



E. 
EVIDENCE, 

a member of the court may give, 17. 
always to be given on oath, 31. 
Jew& and infidels may give, 33. 
in what cases it may be rejected, ib. 
may be given by Quakers on affirmation, ib. 
where it has been improperly received, 35. 
the best to be produced, 37. 

copies of documents how and when to be received in, ib. 
prosecutor may give, 38. 77. Appendix, iii. 
postponement of trial on the ground of want of, 41. 
of confessions, how to be received in, 43. 45. 

x 3 
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EYIDRNCE — continued. 

preBumptive, 47. 

Sir Mathew Hale on, 49. 

written, 37* 50. 56. 

written, must always be produced, where it can be had, 

60. 52. 
written, mode of examining witness on the production of, 

50. 
acts of parliament received as, 51. 
articles of war received as, ib, 
written, prosecutor and prisoner may call upon each other 

to produce, ib, 
parol, 52. 
must be of matter within the personal knowledge of the 

witness, ib. 
in matters of science, ib. 
idiots and lunatics not allowed to give, ib. 
persons deaf and dumb may give, ib. 
infants, provided they understand the obligations of an oath, 

may give, 53. 56, 
accomplice may give, 53. 54. 
of husband and wife, 55. 
witness not bound to criminate himself in, ib. 
or to make disclosures prejudicial to public interests, ib. 
hearsay, when to be received, 56. 
dying declarations received in, 45. 56. 
of seditious speeches, 58. 
of seamen against their officers, 65. 
where it does not affect one of several persons tried on the 

same charge, 66. 
affidavits should not be received in, 72. 
as to character, 73. 
refusing to give, 78. 

when civilians are required to give, 78. 80. 
when prisoners of war are required to give, 80. 
when persons who are confined in any gaol are required 

to give, ib. 
EXAMINATION OF WITNESSES. See title, mtness. 

F. 
FELONIES, 107. 
FOREIGNERS, 

who voluntarily enter the service, amenable to courts- 
martial, 94. 
FOTHELL, LIEUTENANT, R. M., 

case of 16 
FRANKLIN, LIEUTENANT, 
case of, 144. 
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G. 



GAMAGE, LIEUTENANT, 

tried for stabbing a Serjeant of Marines, 198. 

H. 
HALF PAY, 

officers on, not eligible as members of courts-martial, 20. 

officers on, maj be tried for crimes committed when in 
actual service, 96. 

officers dismissed cannot receiye, 147. 
gALL, WILLIAM, 

case of, 95. 
HARD LABOLTl, 

court-martial cannot adjudge a prisoner to, 151. Appen- 
dix, XV. 
HARRIS^ CAPTAIN, 

case of, 26. 
HEARSAY. See title. Evidence. 
HIRED VESSELS, 

officers and men employed in, 92. 
HOMICIDE, 

justifiable and excusable, 197. See fdso title, Murder. 



L 
IDIOTS, 

not to be allowed to give evidence, 52. 
INDICTMENT. See tide, Charges. 
INFANTS (i.e. persons under twenty-one years of age), 

not eligible as members of coarts-martial, 16. 

may give evidence, 53. 55. 
IMPRISONMENT, 

where sentences of are to be carried out, 151. 
INSANE DELUSIONS, 

law respecting crimes committed by persons affiicted with, 
126. 
INSANITY, 

crimes committed by persons when labouring under, 116. 
INSTRUCTIONS 

issued to Sir John Mennds in 1661, 3. 
INVALIDS, 

amenable to courts-martial, 91. 



J. 
JOHNSON, WILLIAM, 
case of, 152. 

X 4 
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JOHNSTONE, commodore; and CAPTAIN SUTTON, 

case of, 11. 
JONES, LIEUTENANT, 

case of, 38. 
JUDGE-ADVOCATE, 

appointment of, 25. 132. 

warrant of, to be read, 27. 

to administer oath to members, ib. 

to take the prescribed oath, ib. 

to read the order for the Court to assemble, ib. 

general duties of, 133. 

when conducting a prosecution, 136. 

m&y give his opinion on matters of legal doubt, 137. 

may not bias the Court in their verdict, ib. 

may not furnish any person with a copy of the sentence, &c., 
138. 

to pronounce the sentence, 141. 

form of warrant for. Appendix, xxvi. 

form of certificate to. Appendix, xl. 
JURISDICTION, 

of the Admiralty, 87* 

plea to the, 120. 

K. 
KILLING, 

to be considered murder until accident or necessity be 
proved, 48. See also title, Murder. 
KING, DANIEL, 
case of, 83. 

L. 
LETTERS, ETC., 

used by the prisoner in his defence, 73. 
LIEUTENANTS, 

promoted abroad, not eligible as members of courts martial 

until confirmed by the Admiralty, 19. 
acting as captains of rated ships, eligible as commanders 

at courts-martial, 20. 
acting as commanders, not eligible as members of courts- 
martiaL Appendix^ iv. 
LUNATICS, 

not to be allowed to give evidence, 52. 

M. 
Mc MARRAN, 

corporal, tried for mutiny, 186. 
MAD, 

persons becoming, after trial, 131. 
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MAHONY, TIMOTHY, 

case of, 183. 
MANSLAUGHTER, 

persons acquitted of, cannot be indicted for murder, 123. 

definition of, 208. See also title, Murder, and remarks 
from page 189 to page 201. 
MARINES^ 

when borne on the books of H. M's. ships, 98* 

when landed to do dutj on shore, ib, 

may be sent to head quarters for trial, ib. 
MAXWELL, Wn.LLA.M, 

case ofj 123. 
MEDICAL MEN, 

evidence of, in cases of supposed insanitj, 127. 
MEMBERS OF PARLIAMENT, 

when amenable to courts-martial, 97* 
MERCHANDIZE, 

not to be received on board H. M*s. ships, 142. 
MERCY, 

recommendation to, 152. 
MINUTES OF PROCEEDINGS, 

extracts from, not to be supplied, 138. 

may be perused by the Commander-in-Chief, 158. 

form of. Appendix, xxiii. 
MISDEMEANORS^ 107. 
MISNOMER, 

plea in abatement bv reason of, 121. 
MURDER OR MANSLAUGHTER, 

upon the sea, 99. 

in what cases court-martial competent to try, ib. 
MURDER, 

persons charged with^ may be convicted of manslaughter^ 
123. 

punishment to be inflicted for, 142. 

definition of, by Lord Coke, 189. 

Mr. Justice Coleridge summing up to the jury, in the case 
of Reg. v» Kirham, 189. 

case of Reg. v. Smith, 194. 

every person present at the transaction to be called upon 
to give evidence, 194. 

by duelling, ib, 

of officers of Justice, 197. 

trial of Lieutenant Gramage for, 198. 
MUSPRATT, WILLIAM, 

case of, 66. 
MUSTERS, 

false, making or signing, 142 
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MUTINY, 

hj persons in the fleet when on shore, 87. 
remarks on the crime of, 184. 

N. 
NAVY, 

government of the, in former times, 1. 
NORWAY, CAPTAIN, 

case ot, 142. 

O. 
OATH, 

to be administered to witness, 31. 

form of, may vary^ ib, 

is binding on the party to whom it is administered, 32. 

to be administered to the members of the Court, and the 
Judge-Advocate, 27. 
OBJECTIONS, 

to members at courts-martial, 15. 18. 
OFFENDERS, 

how tried in former times, 2. 
OFFICERS, 

scandalous conduct on the part of, how to be punished, 
142. 

of the civil branches under the protection of the 19th and 
22nd Articles of War, 182. 

when deemed in the execution of their office, ib, 

P. 
PARDON, 

cannot be granted by Commander-in-Chief, 159. 
conditional, granted by Her M^esty, 161. 
plea of, in bar of trial, 124. 
PAROL EVIDENCE. See title, JEvidence. 
PASSENGERS, 

in the Queen's ships not amenable to courts-martial for 
crimes committed after being'discharged from the service, 
91. 
PEERS OF THE REALM. 

when amenable to courts-martial, 97. 
PERIOD, 

within which complaint must be made in writing, 29. 
Appendiic, zii. and ziii. 
PERJURY, 

punishment for, 79. 
PERSONS, 

not in the navy, not amenable to courts-martial, unless 
found to be spies, 82. 
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PHILLIPS, B. 

case c^i 103. 
PLEAS, 120. 
PLEA, 

to the jurisdiction, 120. 

in abatement, 121. 

former acquittal, ib. 

former conviction, 123. 

pardon, 124. 

having been punished for the offence, 125. 
POWELSON, A. 

case of, 152. 
PRESSED MEN, 

when subject to courts-martial, 95. 
PRESUMPTIONS. See title. Evidence, 
PREVARICATING, 

in evidence, punishment for, 78. 
PRINCIPAL AND ACCESSORY, 

offences of, different in consideration of law, 1 19. 123. 
PRINCIPAL, 

acquittal as, no bar to a subsequent indictment as ac- 
cesory, 123. 
PRINCIPALS AND ACCESSORIES, 

in general, 106. 
PRINCIPALS^ 

in the first degre, 112. 

in the second degree, 113. 
PRISONER, 

cannot be a member of the court-martial, 18. 

to be supplied with a copj of the charges, 30. 

but not with the written evidence against him, 31. 

position to be occupied bj, at court-martials, 26. 

deemed to be innocent until the contrary be proved, 48. 

doubtful points to be construed in favour of the, 140. 

not to be called upon to plead to the charges, 42. 

when called upon for his defence, 74. 

may address the court after examining his witnesses, 76. 

released from arrest, may be tried at any subsequent 
period, 97. 

cannot be acquitted when the charges are legally proved, 
145. 

notice of trial to the. Appendix, xxix* 
PRISONERS OF WAR, 

when required as witnesses, 80. 

should not be allowed to enter the service, 94. 
PRISONERS, 

confined in gaol, when required as witnesses^ 80. 
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FBIZE SHIPS^ 

papers foand on boud, 141. * 

effects not to be taken oat at, ib, 
PEOSBCUTINQ, 

task of, generally derolres on the captain, 77. 
PROSECUTION, 

when condocted bj the Jadge-Advocate, 136. 
PEOSECUTOB, 

cannot be a member of the court-martial, 18. 

position to be occnpied bj, at conrts-martial, 26. 

bound to produce the best evidence, 37. 

need not retire from the court after giving evidence, 38. 77. 
Appendix, iiL 

and prisoner maj call on each other to produce written 
documents, 51. 

not generallj allowed to address the court on the matter in 
issue, 59. 

notice of trial to the. Appendix, xxviiL 
PROVOST-MARSHAL, 

appointment and duties of, 166. 

form of warrant. Appendix, xxvii. 

certificate for pay. Appendix, xli. 

to attend at the execution of the sentence of death. Ap- 
pendix, xxxii. 
PUNISHMENT, 

cases where the court-martial have no authority to mitigate 
or extend the, 141. 

See also. Abstract^ &c., page 210. 

Q 

QUAKERS, 

may give evidence on affirmation, 33. 
QUARAiNTINE, 

courts-martial may be held in presence of senior officer in, 
25. Appendix, x. 

ROBBERY, 

remarks respecting the crime of, 204. 

S. 

SAILING ORDERS, 

captains under, not to be excused from attending courts- 
martial, 25. 
SEAMEN, 

evidence given by, 65. 
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SECRETARIE& 

captains and commanders <loing datjr as, not eligible aa 
members of court-martial^ 20. 
SENIOR OFFICER, 

arriving after the court is sworn, 25. 
SENTENCE, 

copy of not to be given, 138. ] 

to be drawn up by the judge-advocate, 140. 

charges to be inserted in the, i6« 

to be signed bj every member of the court, ib, 

to be pronounced by the judge-advocate, 141, 

must be in conformity with the Articles of War, ib, 

not to direct an officer to be reduced to an inferior rank, 

143. 
to express of what the accused has been found guilty, 148. 
to be confined solely to the charges, 149. 
great care to be observed in drawing up the, 150. 
awarding imprisonment, 151. 
of death, 154. 

form of warrant for carrying the same into execution. 

Appendix, xxxi. 
Provost-Marshal to attend at the execution of the. 

Appendix, xxxii. 
boats manned and armed to attend at the execution of 
the, Appendix, xxxiv. 
memorandum to be sent to each captain with. Appendix, 

XXXV. 

cases in which it may be brought under the notice of a 

superior court, 156. 
execution of the, 158. 160. 
not to be remitted by Commander-in-Chief, 159. 
execution thereof may be suspended, ib. 
form of. Appendix, xxiv. 
awarding corporal punishment, orders consequent on. 

Appendix, xxxvi. and xxxvii. 
SHIP, OR SHIPS, 

when two or more captains are borne on the books of one, 

20. 
must be present to render their respective captains eligible 

as members of courts-martial, 21. 
lost, captains of, not eligible as members of courts-martial, 

22. Appendix, vii. 
wilfully stranding, 118. 
SHIPS BOOKS, 

names of officers and men should be written at full length 

in, 121. 
SHORE, 

crimes committed by persons in the fleet, when on, 87. 
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80DOMY. See title. Buggery. 
SOLITARY CONFINEMEKT, 

ooartrDuutiai cannot nifyidigi^ s pruoner to, 151. Appen- 
dix, xy. 
SPIES, 

amenable to ooarts. martial, 82. 

law relating to, 176. 
STOLEN GOODS, 48. 
STRIKING SUPERIOR OFFICERS, 184. 
SUICIDE, 

encouraging a person to onnmit^ 114. 
SUPERNUMERARIES^ 

wb^i amenable to courts-martia], 91. 



T. 

THACKERAY, LIEUTENANT, 

case of, 39. 
THEFT. See title, Robbery. 
TRANSPORTED, 

coort-martial cannot adjudge a prisoner to be, 151. Ap- 
pendix, xv. 
TRIAL, 

should not be postponed, 41. 



V. 
VOTES, 

if equal, 140. 

of the minority, to be taken on the question of punishment, 
154. 
VOTING, 

order of at courts-martial, 140. 



WAGES, 

of deserters to be forfeited, 180. 
WHITBY, CAPTAIN, 

case of, 105. 
WITNESS, OR WITNESSES, 

a member of the court may be a, 17. 

must be examined on oath, 31. 

position to be occupied by when under examination, 26. 

not to be examined as to the tenets of his religion, 33. 
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WITNESS, OB WITNESSES — <;«mliiiifcdL 

cme, generallj eafficient, 38. 

prosecutor maj be a, 38. 77. 

an idiot cannot be a, 52. 

a lunatic cannot be a, 52, 

a person deaf and dumb maj be % t6. 

an infant may be a, 53. 55. 

not to be excloded on account of crime or interest, 53. 

accomplice maj be a, 53, 54. 

not bound to criminate himself, or to make disdosnres pre- 
judicial to public interest, 55. 

examination of, 59. 

irrelevant questions not to be put to the, GO. 

leading questions not generally allowed to be put to the, •&• 

not to be allowed to r^id his eyidence, ib. 

may refer to notes, 61. 

opposite partj may inspect notes used by the, ib. 

copies of documents shown to the, ib. 

objections to questions put to the, ib. 

cross-examination of, ib, 

when called on as to character only, ib, 
to be confined to the matter in issue, 62. 

if the party calling the, refuse to examine him, ib 

not to be discredited by the party who called him, 63. 

opposite party may adduce eyidence to discredit, 64. 

examination of, as to crimes committed by the, ib. 

not to be advised when under examination, 75. 

examination of, for the defence, ib. 

not to be called by the prosecutor after the prosecution has 
closed, ib. 

court may recall, ib. 

should not be examined within hearing of each other, 76. 

civilians required as, 78. 80. 

form of summons to. Appendix, xxx. 



Y. 



YOUNG AND WEBBER, 

tried for murder by duelling, 194. 



THE END. 
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Albbmahlb Stebbi, LoifDOR. 
Jamuiry, 1851. 
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Writings on the Walls of PompeiL By the Rev. 
Db. WoRoawoBTH. and Edition, Plates. 8vo, lis. 6d, 

xxm. 

A FIRST AND SECOND EXCURSION IN 
ASIA MINOR AND LYCIA. By Sir Charlks Fxllows. 
Second Edition. Plates. 8 vols. Impl. Svo, 70s, 

** Our author has discovered eleven ancient Lycian cities, 
>and has allowed the learned world to perceive that Lycia 
has a mine of antiquarian treasures, of which he has only 
teraped tho uvaAco,'—Atkoiueum^ 



xxrv. 
A VISIT TO THE IONIAN ISLANDS, 
ATHENS, AND THE MOREA. By Eowaro GirrABD. 
Plates. Post Svo, I2s, 

** Mr. Oiffard's work is very creditahle to iU author."— 
Quarterly Review, 

XXV. 

ADVENTURES IN THE LIBYAN DE- 
SERT. By Baylb St. Johx. Post Svo, Ss, Gd. 

*<The writer has described his journey with the moat 
charming ease and simplicity, presentiuK the reader with a 
few pictures, rapidly dashed off and full of interest."—- 
Bentley*s Miscellany, 

XXVI. 

VISITS TO THE MONASTERIES OF THE 
LEVANT. By Hoir. Robbbt Curzon. Third Edition. 
Woodcuts. Post Svo, lis. ■ 

"We haiard little in prophesying that Mr. Cunon's 
work will be more popular than any other recent set of 
Oriental descriptions, except Mr. Kingslake's ; and however 
that remarkable writer may claim the superiority in wit, 
point, and artistical finish, we should not be surprised if the 
respectable oddity of Mr. Cunon's objects and fancies 
should be sufficient to win fully equal acceptance for his 
VisiU."— Quar/er/j^ Review. 

XXVTI. 

RESEARCHES in ASIA MINOR. PONTUS, 
AND ARMENIA. By William L Hamilton. Plates. 
2 vols. Svo.3Sr. 

" Mr. Hamilton's archaeological researches, and his nar- 
rative in general, have our warmest commendations."— 
Athenceum. 

Tvrke j« Xnrpt, and Syria* 

XXVIII. 

TRAVELS IN TURKEY, During the Years 
1847-S. By Charlxs Macfarlana. 8 vols. Svo, SSf. 

XXIX. 

NINEVEH AND ITS REMAINS. 

With an Account of a Visit to the Chaldean Christiana 
of Kurdifctan, and the Yezedis or Devil Worshippers, 6ce, 
By AosTXN H. Layard. Fourth Edition. Plates. 2 vols. 
Svo, 36#. 

" The most extraordinary work of the present age, whe- 
ther wiUi reference to the wonderful discoTeries it describes, 
its remarkable ▼eriflcation of our early biblical history, or of 
the talent, courage, and perseverance of its author*"— Timet, 

XXX. 

LA YARD'S MONUMENTS OF NINEVEH. 

Illustrated by upwards of One Hundred Engravings, from 
Drawings made on the spot. In a Portfolio. Imperial, 
lOl. lOs. ; or Colombier, lH. lis. 

** Following up Mr. Layard's veiy interesting work, de- 
scriptive of the excavations at Nimroud and Konyuniik, 
this folio of above a hundred engravings reveals more dis- 
tinctly to us the long-buried forms and secrets of the primeval 
world. It is a splendid performance."— LJ/erary Gazetto, 

XXXI. 

THE PALACES OF NINEVEH AND PER. 
SEPOLIS RESTORED, being an attempt to explain the 
Architecture of Assyria and Persia. By Jambs Fjcrovbson. 
Woodcuts, Svo. 

XXXII. 

TRAVELS IN EGYPT, NUBIA, SYRIA, 
AND THE HOLY LAND. By Captains Ibby and 
MAiroLSti. Post Svo, 2s. 6d. 

** One of the most interesting and popular works of the 
present ctntnrj,**— Aberdeen Journal, 

xxxui. 
CAIRO, PETRA, AND DAMASCUS; 
from Notes made during a Tour in those Countries. By 
John G. Kinnsak. Post Svo, 9s. 6d. 

** Mr. Kinnear writes extremely well, and his descriptions 
proclaim him a good observer." — Examiner. 

XXXIV. 

JOURNEY THROUGH ARABIA PETRJS A 
AND MOUNT SINAI, to the Excavatkd City or Pjbtra. 
By M. Laoir ns Laboiux. Second Edition. Plates. Svo» 
IBs. 

** A publication of extreme value and interait.**— Bri<f«A 
CHtie* 
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Felynesta and tlie Sovtli Seas. 

xzxv. 

VOYAGE OF DISCOVERY AND RE- 
SEARCH TO THE SOUTH POLE ; 1839-43. By Sib 
jAMsa Clark Ross, R.N. Plate& S vols. 8to, 36$. 

" The extrscU ws have giren will apeak better than we 
could for the plain, modest, and manly taste of the author 
— which seems entirely worthy of his high professional cha- 
racter and signal wrnccu*"— Quarterly Jleoiew. 

XXZTT. 

TYPEE AHD OMOO ; or. The MARQUESAS 
ISLANDERS. By HsRMANir Mjejutills. 8 yoIm. post 
8ro, lis. 

** The book is excellent, qnite ilrstMrate/'— B/ocibpootf. 

" Since the joyous moment when we first read Robinson 
Crusoe, and believed it all, and wondered all the more 
because we believed, we have not met with so bewitching a 
work as this narrative of Herman llelville'a.*'-VoAn Buit. 

xxxrvt. 

RECOLLECTIONS OF BUSH LIFE IN 
AUSTRALIA, during a Residenoe of Eight Years in the 
Interior. By H. W. Hayoarth. Post 8vo, 2f. 6d. 

** Lively, graphic, descriptive of man, animals, nature, 
and society ; and with sufficient incident to animate the nar- 
rative, it possesses the interest of romantic fiction."— Spec/. 

xxzrni. 
NOTES AND SKETCHES OF NEW SOUTH 
WALB& By Mrs. Mbrkdith. PostSvo. 2«.M. 

*' Mrs. Ueredith is a pleasant unaffected writer) and the 
book derives interest ^m being a ladp'§ tiew of New 
South Wales."— 5p«e/afor. 

XXXIZ* 

WORKING MAN'S HAND-BOOK TO 
SOUTH AUSTRAUA. By G. B. WiLKinaoN. Hap. 16mo, 
U.6d. 

** Mr. Wilkinson's book is by many degrees the best in 
a practical sense we have seen."— Jforntn^ Advertiser. 

XL. 

NEW ZEALAND. With some Account of 
the Beginning of the British Colonisation of the Island. 
By E. J. WAKcnxLD. With Map. 8 vols. 8vo, 28f. 

" The most complete and continuous history of British 
Colonisation in New Zealand which has appeared." — Spect. 

Central and Bontli Amertoa. 

XLI. 

VISITS TO CENTRAL AMERICA AND 
YUCATAN. By John L. Stsphxhs. A New Edition. 
S vols. Post 8vo. Nearly Ready. 
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" These delightful volumes I It is grievous to quit a store 
brimful to overflowing of what we like best." — Ath 



Xtkenaum, 



xLn. 

MEXICO AND THE ROCKY MOUN- 
TAINS. By Oborob F. Ruxtok. Post 8vo, Us. 

" A capital book, alike attractive for its narrative of travel, 
with its hardships and incidents, for its pictures of scenery 
and society, for the direct information it imparts as to 
Mexico and the incidental glimpses it gives us of the Ame« 
ricans and their armies in Mexico."— 5pec/a/or. 

xLm. 
JOURNEYS ACROSS THE PAMPAS. By 
Sir Francis Hbad. Post 8vo, 2s. 6d. 
" This book has all the interest of a novel.**— i^Weeto Bev. 

XLfV. 

VOYAGE OF A NATURALIST ROUND 
THE WORLD. By Charlxs Darwin. Post 8vo, 8«. M. 

" The author is a first-rate landscape painter, and the 
dreariest solitudes are made to teem with interest." — 
Quarterly Review, 

XLV. 

A VOYAGE UP THE RIVER AMAZON, 
AND A VISIT TO PARA. By William H. Edwards. 
Post 8vo, 2s. 6d. 

** Full of novelty ; we can hardly open a page which has 
not its picture for the general observer, and its product for 
those who, like Sir Joseph Banks, look on the earth as one 
vast museum." — Athenwum. 



North Ameriea and IXTbat ladlMk 

XLTI. 

A CHRONOLOGICAL ACCOUNT OF 
VOYAGES or DISCOVERY to thb ARCTIC REGIONS, 
From the earliest i>eriod. By Sir John Barrow. Maps. 
8 YOls. 8vo. 87'. 

" Records of enterprise and endurance, of resolute 
perseverance, and of moral and physical courage, which we 
take to be peculiar to English seamen, and to make one 
proud of the name of Englishman.** — Ejeaminer, 

xLvn. 

A FIRST AND SECOND VISIT TO 
NORTH AMERICA, with Observations on the 
United States, Canada, and Nova Scotia. By 
Sir Cmarlbs Ltbli.. 2nd Edition, i vola post Bvo, 3&s. 

'*Sir C. Lyell visited America not merely as a man of 
science or a philosopher, but as a man of sense and of the 
world, eminently imbued with qualifications to constitute 
him an astute observer." — Literary Oaxette, 

XLTIII. 

TOUR THROUGH THE SLAVE STATES, 
fh)m the River Potomac, to Texas and the Frontiers of 
Mexico. By G. W. Fbathbrstonhauoh. Plates. 8 vols. 
8vo,86f. 

" The notices of the natural histwy, and the mines, ara 
novel and interesting ; and his pictures of the heroes of tiie 
bowie knife are remarkably characteristic and entertaining." 
—New Monthly Magazine. 

XLIX. 

VOYAGE TO TEXAS AND THE GULF 

OF MEXICO. By Mrs. Houstoun. 8 vols, post 8vo, 81 «. 

** The information contained in this admirable work will 
be very important to those who have an idea of settling 
abroad."— Ttfne#. 

FOREST SCENES AND INCIDENTS IN 
CANADA. By Sib Gxorob Hbao. Second Edition* 
Post 8vo, 10#. 

LETTERS FROM ''CANADA AND THE 

UNITED STATES. By J.R.Godlxy. 8 vols. postSvo, I6s, 
** Here is at least one English book of which the Ameri- 
cans cannot reasonably complain." — Athenmum, 

MEMOIRS OF A CHURCH MISSIONARY 
IN CANADA. By Rev. J. Abboit. Post 8vo, 2s. 6d. 

" The little work before us is a genuine account of what 
a missionary's life is now in Canada. Under an invented 
name, it is the story of the writer's own ex])erience, told in 
a straightforward and unaffected manner, with considerable 
power of description."— Guardian. 

LIII. 

EXCURSIONS IN NEWFOUNDLAND. 
The Cod Fishery— Fog Banks— Sealing Expedition, &o. 
By J. B. JuKBS. Map. 8 vols, post 8vo, 81«. 

uv. 

THE JOURNAL OF A RESIDENCE IN 
THE WEST INDIES. ByM.G.Lswis. Post 8vo, 8«. &!. 

** These amusing stories of actual Jamaica life."— 
Quarterly Review, 



IV. 

DATES AND DISTANCES ; or, a Tour of 
Sixteen Months upon the Continent of Europe. Post 8yo, 
Bs. (kf« 

LVI. 

DALMATIA AND MONTENEGRO ; with 

A JOURNBY TO MOSTAR IN HbRTZBOOVINA, AND RbUARKS 

ON THB Slavonic Nations. By Sir Gabdnbr Wilkinson. 
Plates. 8 vols. 8vo, 42s. 

** The work is illustrated by numerous woodcuts, which 
are striking, and well exeruted. The information which it 
contains is varied and useful, whilst its interest is greatly 
enhanced by its appositeoQss tfl eontemporary events."— 
Morning CArofMe(«. 
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LtU. 

THE CITIES AND CEMETERIES OF 
BTRURIA ; or.Tlie «ztant Local Monuments of Etmican 
Art By Oborob Dbnk ii. Vhktea. 2 yola. 8yo. 48«. 

** A Taltutble atonboiiae of clMsical and antiquarian lore 
to e? ery scholar ; and the moat general reader muat be at- 
tracted by their pleaaant, though aomevhat diacuraive atjle. 
In thia reapect Mr. Dennia'a book reminda ua not a little of 
Mr. Ford'a yery entertuning Hand-book fob SrAiK."— 
Bdinbmrgh Rentw, 

LTni. 

RUSSIA IN EUROPE AND THE URAL 
MOUNTAINS; GeologioaUy Illuatrated. By Bib R. 
MoBCRiaoN, O.C.S. Platea. 8 vola. royal 4to. 

" Many admirable memotn haye reanlted from theae 
ezcnraiona} but the crowning triumph ia the great work 
before ua. It ii impoaaible, by extract, to convey an idea 
of the value of ita contenta." — Alkenaum. 

LIZ. 

DOMESTIC MANNERS OF THE RUSSIANS. 
Deaoribed from a Year'a Reeidenoe in that Country. By 
Rev. R. L. y BNABLB8, M.A. Post 8tO| 9t, 6d. 

LETTERS FROM THE SHORES OF THE 
BALTIC. By A Ladt. Post Bvo, it. 6(L 

" A aeriea of charming deaeriptiona. The atyle ia full of 
eaae and freahneaa."— i^oMiminer. 

uci. 
NORWAY AND HER LAPLANDERS; 
With Hints to the Salmon Fisher. By Jomr Milvobd. 
Sto, lOf. 6d. 

" A pleasant book, on a very pleaaant aubjeet : the obaer- 
yation of an V;complisbed and good-natured man."— 
Ejtaminer, 

Lxn. 

HUNGARY AND TRANSYLVANIA. With 
Remarks on their Condition, Social, Political, and Eco* 
nomioaL By John Pagbt. 2nd Edition* Plates. S yola. 
8yo, 84«. 

*' Mr. Paget never auflSera our intereat to flag, and appeara 
to have made himaelf accurately acquainted, not onlv with 
the localitiea and traditiona of the country, but with ita 
whole hiatory and inatitutiona.'* — Quartertp Review, 

LZin. 
TOUR IN AUSTRIAN LOMBARDY, 
TYROL, AND BAVARIA. By John Babbow. Wood- 
cuts. PostSvo, lOt. 6(i. 

** Agreeably written, faithful, and minute." — Aihenmtm, 



LXtr, 
A RIDE ON HORSEBACK FROM FRANCE 
TO SWITZERLAND. By A Lady. 9 vols, post Svo. 81#. 

LZT. 

THE BIBLE IN SPAIN; or. The Journeys, 
Adventures, and Imprisonments of an Ehigliahman in the 
Peninsula. By Gbobob Bobbow* Hew Edition, Post 
8vo, 6e. 

*' Mx. Borrow has come out as an English Author of higrh 
mark. We are reminded of Gil Bias, in the narratives of 
this pious, single-hearted man.'*— Quor^er/y Review, 

LXYt. 

THE GYPSIES OF SPAIN ; Their Manners, 
Customs, Religion and Language. By OBOBen Bobbow. 
New Edition, Post Svo, 6s. 

" A curious, a very curioua work, and eontdna aome of 
the moat aingular, yet authentic deaeriptiona of the gipay 
race which have ever been given to the ^uhhc^—Literarp 
Qamette, 

Lxyn. 
GATHERINGS FROM SPAIN. By Richaud 
FoBD. Post 8to, 6«. 

" The beat EnRliah book, beyond compariaon, that ever 
haa appeared for the illustration, not merely of the general 
topography and local curiosities, but of the national cha- 
racter and manners of Spain."— Quar/er/|r Rwiew, 

LXTIII. 

PORTUGAL, GALLICIA, and the BASQUE 
PROVINCES. By Loan Cabnabton. Third EdUion, 
Post 8vo, 6#. 

" This ia a very remarkable work. It ia not only a |fraphic 
deacription of the face of the country, and an impartial and 
aafracioua account of the moral and political condition of 
Spain and Portugal; but it relatea alao a aeriea of peraonal 
adventurea and perila, very unusual in modem Europe.** — 
Quarterip Review, 

Lxrx. 

PEDESTRIAN WANDERINGS in thr 
Fbbnch and Spanish Pyrbnkbs. By T. Clifton Pabis. 
Woodcuts. Post 8vo, lOr. 6d, 

" Contain better descriptive paaaagea, atrikingly pic- 
tureaqae, and without the leaat atrain and effort, than we 
recollect in any book of the same light prctenaion."— 
E»aminer, 

hxx. 

A PHYSICIAN'S HOLIDAY, or A Month 
in Switserland during the Summer of 1848. By Jomr 
FoBBas, M.D. 2nd Edition, Plates. Post Svo. 8r. 6d, 



DOMESTIC AND RURAL ECONOMY. 



THE MODERN DOMESTIC COOKERY 

BOOK, Founded on Principles of Economy and Practice, 
and adapted for pRiVATk pamilibs. Based on the work by 
Mrs. Runobll. A New Edition, most carefully reTiaed and 
corrected to the present time. By a Lady. Fcap. Svo. 5s. 

"The moat pbacticallt usbpul book we ever met 
with."— BritwA Critic, 

*** Of this work upwards o/ 200,000 copies have been sold, 

FAMILY RECEIPT-BOOK ; A Collection of 
1000 valuablo Receipts. New Edition, Fcap. 8vo, 6s, 6d, 

" A large quantity of truly valuable matter."— Bn<i<A 
CHtic, 

III. 
INSTRUCTIONS IN GARDENING; with 
a Calendar of Operations and Directions for erery Month. 
By Mns. Loudon. Sth Edition* Woodcuts. Fcap. 8to, 5s, 

" A most useful and agreeable Manual."~5a/op<an 
Journal, 



THE DOVECOTE AND THE AVIARY; 

a History of Domestic Pigeons and other Birds in a Cap- 
tive State. By Rev. £. S. Dixon. Woodcuts. Fcap. 8vo. 

PRACTICAL HINTS ON DECORATIVE 

NEEDLEWORK, containing minute directions as to the 
choice of materials, and the best methods of employing 
them for Canvas or Tapestry Work. By Miss Lambbbt. 
Woodcuts. 16mo, Is. 6d, 

MY KNITTING-BOOK. By Miss Lambeht. 
Woodcuts. 8 Parts. 16mOi 3s, 

vir. 
MY CROCHET SAMPLER. By Mifis 
Lambebt. Woodcuts. 8 Parts. 16mo» 4#. 

▼III. 
CHURCH NEEDLEWORK, 
With Practical Remarks on its Preparation and ▲nrang»> 
ment By Miss Lambbbt. With numerous Engravings. 
Post 8vo, 9s,6d. 
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MURRAY'S HAND-BOOKS 

FOE TEAVELLEES ABEOAD AND EEADEBS AT HOME. 

Cfwing detailed cmd predte Infomuaion retpecting Steamers, Pcutports, Moneye, ChUdes, and ServantSf 

with Directions for Travellers, and Hints for Tours, 



1. 
HAND-BOOK OF TRAVEL-TALK ; or, Con- 
▼eraatloiu in Bogllsb, G«niuui, French, and Italian. 
Idmo, 64, 

2. 
HAND-BOOK FOR NORTH GERMANY, 
the RHINE. HOLLAND. BELGIUM, and PRUSSIA. 
Map. Post 8vo, 12f. 

3. 

HAND-BOOK FOR SOUTH GERMANY, 
the TYROL— BAVARIA— AUSTRIA— SALZBURG and 
the DANUBE, from ULM to the BLACK SEA. Map. 
Post 8yo, 12«. 

4. 

HAND-BOOK OF FAINTING—THE 

GERMAN, FLEMISH, AND DUTCH SCHOOLS. From 
the Geiman of Kuolbr. Edited, with Notes, by 6m 
Edmund HftAD. PostSvo, ]2f. 

5. 
HAND-BOOK FOR SWITZERLAND, 
ALPS of SAVOY and PIEDMONT. Map. PostSvo. 10«. 

6. 
ILLUSTRATIONS to thb HAND-BOOKS 
FOR GERMANY avd SWITZERLAND. A Series of 
Maps and Plans of the most frequented Roads, Cities, 
and Towns, &o. Post 8yo. 

7. 
HAND-BOOK FOR MALTA AND THE 

EAST, the IONIAN ISLANDS, TURKEY, ASIA 
MINOR, and CONSTANTINOPLE. Maps. Post 8yo, 15t. 

8. 

HAND-BOOK FOR EGYPT— THE NILE, 

ALEXANDRIA, CAIRO, the PYRAMIDS, MOUNT 
SINAI, and THEBES. Map. ISt, 

9. 

HAND-BOOK FOR NORTHERN ITALY, 

FLORENCE, SARDINIA, GENOA. THE RIVIERA, 
VENICE, LOMBARDY, and TUSCANY. Map. Post 
8vo, 12«. 

]0. 

HAND-BOOK FOR CENTRAL ITALY, 

ROME, the PAPAL STATES^ and CITIES of ETRUIUA. 
Maps. Post 8vo, 16t. 

n. 
HAND-BOOK FOR SOUTHERN ITALY, 

SICILY, AND NAPLES. Map. Post 8vo. {Preparing.) 

12. 
HAND-BOOK FOR SPAIN, ANDALUSIA, 

ROND A, GRENADA, MURCIA, VALENCIA, CATA- 
LONIA, ESTREMADURA. LEON, GALLICIA, THB 
A8TURIAS, THE CASTILES. THB BASQUES, ARRA- 
GON, PYRENEES, and NAVARRE. Maps. Post8vo,16«. 



13. 

HAND-BOOK FOR FRANCE, THE 

PYRENEES, BRITTANY, the RIVERS LOIRE, 
SEINE, RHONE, and GARONNE, FRENCH ALPS, 
DAUPHINE, and PROVENCE. Maps. Post Bto, 12s. 

14. 
HAND - BOOK OF PAINTING — THE 
ITALIAN SCHOOLS. Fnim the German of Kuolsr. 
Edited, with Notes, hy Sir Charlks Eastlahr. lUnstrated 
with 100 Woodcuto from the Old Masters. Post 8va 21#. 

15. 
HAND-BOOK OF PAINTING— THE 
SPANISH AND FRENCH SCHOOLS. By Bm Edmund 
HsAD. Post 8vo, 12s, 

16. 

HAND-BOOK FOR NORTH EUROPE, 

DENMARK, NORWAY, SWEDEN, RUSSIA, and 
FINLAND. Maps and Plans. 2 vols. Post8yo,84«. 

17. 

HAND-BOOK FOR ENGLAND AND 
WALES. Map. Post Sro. Nearly Ready, 

'* The old Lord Treasorer Barleigh, if any one came to 
the Lords of the Council for a Licence to Trarel. he would 
first examine him of Engliuid } if he found him ignorant 
would bid him stay at home, and know his own Country 
first.**— T^Comp/0a( Qentlemantby Henry J'eacham, lM2. 

18. 

HAND-BOOK FOR DEVON AND CORN- 

WALL. Maps. Poet 8vo, 6s. 

19. 

HAND-BOOK FOR LONDON— PAST AND 
PRESENT. By Phtrr Cunningham. Poet 8to, Ifif . 

" The best and most complete guide to the sights and 
localities of London, that we have seen ; but it is a great 
deal move besides; it is a delightful literary eompanion, 
teeming, not only with rare and yaluable information, often 
quite new, but with stores of apposite quotation from our 
older and modem writers." — Morning Ckroniele, 

20. 
A MINOR HAND-BOOK OF LONDON; 
or, A complete Qulde to the Sights of the Metropolis. 
IBmo. In Preparation 

21. 
HAND-BOOK FOR THE ENVIRONS OF 
LONDON. With hints for Excursions by Railway, Steam- 
boat, and Road. By Pctkn Cunningham. Post 8yo. In 
Preparation. 

23. 

HAND-BOOK TO THE PICTURE GAL- 
LERIES in and near London. With Historioal, Biogn^ 
phical, and Critical Notices. By Mas. Jambbon. Post 
8to, lOi. 

23. 

HAND-BOOK FOR WINDSOR AND 
WESTMINSTER ABBEY. Woodouts. Foap- 8vo. 2f.«d 
each. 



" Mr. Murray's series of Hand-books seem destined to embrace all the sights of the wotid.."~-Speetator, 

" The useful aeries of Hand-books issued by Mr. Blurray." — Examiner. 

** Mr. Murray*s excellent series. Compiled with great care. The information full and satisfactory."— ilMefi«tf m. 

" Well considered, well arranged, and well compressed. They combine every practical information, with satisfactory 
descriptions and extracts from the most accomplished trayellers, unencumbered with long historical details, which not 
unfrequently are uselessly intruded into these manuals."— Genf/eman'« Magaseine, 

"An immense quantity of minute and useful information respecting all places of interest, presented in a plain, 
unostentatious, and intelligible manner.**— C^nt7ed Service Oaxette. 

'* All the informstion a traveller requires ; and supplies an answer to every difficulty wbidi can possibly vriwe."—AUa». 

" An excellent plan, and contains much in little compass, and is an amusing resource when the road is dull and our 
companion has fallen asleep.'*-'^«talic JoMrnal. 

" Capital guides I A man may traverse half the continent of Europe with them without asking a question."— Ltf«rar|r 
Qttxette. 
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Mr. MURRAY'S LIST OF B00ES.~Tli«olor7- 



RELIGIOUS WORKS, THEOLOGY, &c. 



THE BOOK OF COMMON PRAYER; 

with 1000 Illustrations, Borders, Initial Letters, Vignettes, 
&o. New Edition. Medium 8vo, 21s. 

** The mott elaborate copy of the Litargy ever executed. 
A noble deTOtional volume and fitting Christian manual." 
-^Times, 

THE BOOK OF THE CHURCH ; 

With Notes containing References to the Authorities, and 
an Index. By Robxrt Bovtuby, LL.D. Sixth Edition. 
8to, 12i. 

" A mott interesting sketch of a subject which, to the gene- 
rality of readers, is almost unknown ; and as it cannot fail 
to be popular, ftrom the beauty of its execution, will, I trust, 
have the effect of turning the attention of many persons, 
who have hitherto been indifferent to such matters, through 
ignorance, to the nature of the dangers which this country 
has escaped, and the blessings of various kinds which have 
been secured to it, through the National Church Establish- 
ment." — Archbishop Hotoleyto the Author. 

m. 

CATHOLIC SAFEGUARDS AGAINST THE 
CHURCH OF ROME, selected from the works of eminent 
Divines of the 17th Century. By Rjbv. Jamks Brooden. 
Second Edition. With Preface and Index. 3 vols. 8vo. 

" A Selection of the ablest discourses on the errors of the 
Church of Bamt."— Bishop of London's Charge. 

ILLUSTRATIONS OF THE LITURGY 
AND RITUAL OF THE CHURCH. By Rsv. Jamsb 
Brooden. 3 vols, post 8vo, 27t. 

** A most valuable addition to every churchman's Ubrary." 
-'Bishop of Exeter's Charge. 

FRIENDLY AND SEASONABLE ADVICE 

TO THE ROMAN CATHOLICS OF ENGLAND. By 
Dean Comber. A New Edition, Edited by the Rev. 
Dr. Hook. Fcsp. 8vo, 3s. 

THE THREE REFORMATIONS; Luthe- 
ran, Roman, and Anoucan. By Rev. Dr. Hook. Third 
Edition. 8vo, 3s. 

vn. 
ON THE UNITY OF THE CHURCH. 
By the Rev. Hbkry Edward Manning. Second Edition. 
8vo, 10s. 6d. 

viu. 
SERMONS ON THE LEADING DOCTRINES 

AND DUTIES TAUGHT BY THE CHURCH OF 
ENGLAND. By the Dean of Norwich. 2 vols. 8vo, 21s. 

ON THE DOCTRINE OF THE INCAR- 
NATION. By Archdeacon Wilberforce. 3rd Edition. 
8V0, 12s. 

ON THE DOCTRINE OF HOLY BAPTISM. 
By Archdeacon Wilberforce. 3rd Edition. 8vo» 7'* 6d. 

SERMONS ON THE NEW BIRTH OF 
MAN'S NATURE. By Archdeacon Wilberforce. 
8vo, 8s. 

XII. 

UNDESIGNED SCRIPTURAL COINCI- 
DENCES. A Test of their Veracity. By Rev. J. J. Blunt. 
Third Edition. 8vo, 9s. 

'* Whoever has read Dr. Paley's Hora Paulina^ will find 
this volume conducted with scarcely inferior ability and 
success."— JoAn Buil. 

Xlll. 

THE EVIDENCES OF CHRISTIANITY; 
or. Dialogues between a Bkahmin and a Christian. 
By Rev. William Sewbll, B.D., Exeter College, Oxford. 
Fcap. 8vo, 7'>6£(< 



xnr. 
SUGGESTIONS TO THE THEOLOGICAL 

STUDENT UNDER PRESENT DIFFICULTIES. Bjr 
the Dean of Carlisle. Post 8vo, 6s. 6d. 

XV. 

THE CONTROVERSY OF FAITH t Being 
Advice to Candidates for Holy Orders. By Ret. C. 
DoDGBON. 12mo, 3s. 

XVL 

SERMONS PREACHED in the CHAPEL 
of HARROW SCHOOL. By Rev. C. J. Vauohan, D.D. 
Head Master. 8vo, 10s. 6d. 

" The sermons now before us are addressed specifically to 
the boys of the public school ; and parents will find them 
a valuable family possession."— CArt«^ta» Observer, 

XTII. 

NINE NEW SERMONS preached at HAR- 
ROW SCHOOL. By Rev. C. J. Yauohan, D.D. Fcap. 
8vo, 5s. 

xvin. 

BISHOP HEBER'S PARISH SERMONS;: 

On the Lessons, the Gospel, or the Epistle, for every Sun- 
day in the Year. Sixth Edition. 2 vols, post 8vo, 16«. j 

XIX. 

REMARKS ON ENGLISH CHURCHES, 
and on rendering Sepulchral Memorials subservient to 
pious and Christian Uses. By J. H. Mamkland. Fourth 
Edition. Woodcuts. Fcap. 8vo, 6s. 6d. 

" One of the most important steps made lately in the 
restoration of a sound and efficient church-system among 
us." — Quarterly Review, 

ON THE REVERENCE DUE TO HOLY 
PLACES. By J. H. Mabkland. Third Edition. Wood- 
cuts. Fcap. 8vo, 2s. 

XXL 

FAMILY PRAYERS, ARRANGED FROM 
THE LITURGY. By Right Hon. W. E. Gladstone. 
12mo, 2s. 6d. 

XXfL 

A MANUAL OF FAMILY PRAYER; 

arranged on a board so as to save the trouble of turning 
the pages backwards and forwards. 8vo» 2s. 

XXIII. 

THE ROMAUNT VERSION of the GOSPEL 

OF ST. JOHN ; originally in Use among the Old Wal- 
denses. Edited by Rev. W. S. Gilly, D.D. 8vo, 5s. 6d, 

XXIV. 

PSALMS AND HYMNS. Adapted to the 
various Solenmitiee of the Church. By Rev. W. B. Holland, 
24mo, Is, 6d. 

XXV. 

THE LAWS RELATING TO SUNDAYS, 
HOLIDAYS, and DAYS OF FASTING. By B. V. Nkalk. 
Fcap. 8vo, 9s. 6d, 

** An excellent handmaid to ' Nelson on Fasts and 
Festivals.' " — British Magazine. 

XXVI. 

THE NESTORIANS, or LOST TRIBES, 

With Illustrations of Scripture Prophecy. By Asahbl 
Grant, M.D. Third Edition. Fcap. 8vo, 6s. 

** An important accession to our stores of geographical 
knowledge." — Church of England Review. 

XXVII. 

SERMONS FOR CHILDREN. By Mrs. 
Markham. Second Edition. 12mo, 3s. 



Mk. MURRATS list of books.— »Mtiy, tb» Snaa, 4k«i 



POETRY, THE DRAMA, &c. 



{Copifright EditUmt €fLord Bifnm't Wcrkg,) 



LORD BYRON'S LIFE, LETTERS, AND 
JOURNAL& By Thomas Moons. New Library Edition, 
Plates. 6T0ls.fcap. 8vo. 18f. 

n. 
LORD BYRON'S LIFE, LETTERS, AND 

JOURNALS. By Thomas Moorb. Ck>mplete in One 
Volume. Ntw and cheaper edition. Portraits. Royal 8to. 

ui. 

LORD BYRON'S POETICAL WORKS. 
Pocket Edition, Yignettes, lO^yols. 18ino, 2s, 6d. each. 

IT. 

LORD BYRON'S POETICAL WORKS. 

IVith all the Notes and Illustrations. New Library 
Edition. Plates. 10 vols. fcap. 8to. dOf . 



LORD BYRON'S POETICAL WORKS. 
Complete in One Volume. New and Cheaper Edition, 
Portrait and Vignette. Royal 8to. 

▼r. 

LORD BYRON'S CHILDE HAROLD. 

New Edition, Ulustrated with Portrait and 60 Vignette 
Engravings. Bro, $U, 

VII. 

LORD BYRON'S CHILDE HAROLD. 
Vignette. Simo,2t.6d. « 

VIII. 

LORD BYRON'S TALES AND POEMS. 



1. Giaour. 

8. Brids or Amroos. 

3. Corsair. 

4. Lara. 

A. SlSOS or CORIMTB. 



6. Bbppo. 

7. BIaxsppa. 

8. Island. 

9l Parisina. 
10. Prisonbr or CnLLOM. 



Vignettes. 8 vols. 84mo» 5#. 



iz. 



LORD BYRON'S MISCELLANEOUS 
POEMS. Vignettes. 3 vols. S4mo, 7*- Od, 



LORD BYRON'S DRAMAS. 



1. Manprbd. 

8. Marino Faltbro. 

3. Hbavbn and Earth. 

4. Sardanapalus. 



5. Two Foscari. 

6. DapoRMBnTRANSfOBinOb 

7. Cain. 

8. Wbrnbr. 



Vignettes. 8 vols. 84mo, 5# 



XI. 



LORD BYRON'S DON JUAN. Vignettes. 

8 vols. 24mo,6f. 



No edition of Lord Btron's Works is 
COMPLETE, except it be published by Mr. Murray, 
he alone being sole proprietor of all Copyright. 



I. 



REV.. GEORGE CRABBE'S LIFE AND 
POETICAL WORKS, with all the Notes and Illustra- 
tions. Copyright and Cheaper Edition, Plates. 8 vols. 
foap.8vo. 84#. 



n. 



CRABBE'S LIFE AND POEMS. Com* 

plete in One Volume. New and Cheaper Edition. For- 
trait and Vignette. Royal 8vo. . 



in. 



POPE'S LIFE AND POETICAL WORKS. 
A New Edition, with Notes, an Original Life, and more 
than One Hundred Unpublished Letters of Pope and his 
contemporaries. Edited by Mr. Crokbr. Portraits. 8vo. 



it. 



SPECIMENS OF THE BRITISH POETS. 
By Thomas Campbbll. One Volume. Royal 8vo, lfi#, 

"Rich in ezi^uiaite examples of English poetry, and 
suggestive of delightful thoughts beyond any voLume in the 
language." — Athu, 

BISHOP HEBER'S POETICAL WORKS. 
Fourth Edition. Portrait Fcap. 8vo, 7*- 6d. 

" Bishop Heber has taken a graceful station among the 
favoured bards of the dzj."^Litermry Gazette, 

DEAN MILMAN'S^'POETICAL WORKS. 

Including the Fall of Jerusalem— Samor, Martyr of 
Antioch, &c. Second Edition, Plates. 3 vols. fcap. 
8vo, 18#. 

VII. 

ALLAN CUNNINGHAM'S POEMS AND 

SONGS. Woodcuts. 84mo, 2«.6cf. 

" The works of the most tender and pathetic of the Scot* 
tish minstrels, in a cheap and elegant form." — Blackwood, 

vxii. 
HORACE. A New Edition of the Text. 
Edited, with Notes and a Life^ by Dban Milman. Ulna, 
trated with Statues, Gems, Vignettes. &o., chiefly from 
the antique. 300 Woodcuts. Medium 8vo, 48«. 

ANCIENT SPANISH BALLADS. Trana- 
lated by J. O. Lockhart. With Titles, Borders, and Wood- 
cuts. 4to, 48#. 

" A more appropriately as well as beautifully embellished 
volume never was offered to the world." — Edinburgh Review, 

z. 
REJECTED ADDRESSES. By James and 

HoRACB Smith. T^wenty-tecond Edition, Portraits. Fcap. 
8vo. 

zi. 

SPECIMENS OF ITALIAN SONNETS^ 
From the most cdebrated Poets, with Translations. By 
Rev. Charlbs Stromg, M.A. 8vo, 8#. 

zn. 
TRANSLATIONS FROM THE SWEDISH 
Poems of EsAiAS Tbonbr, and from the German of 
ScBiLLBR. By H. Drink WATER Bbthunb. Post 8vo, lis. 

XIII. 

FRAGMENTS FROM GERMAN PROSE 
WB ITERS. By Sarah Aubtik. Post 8vo, 10#. 

" A delightful volume.*'— J/ Aeniram. 
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MR. MURRAY'S UST OF BOOKa---llwtnietlMi. 



WORKS ADAPTED FOR YOUNG PERSONS. 



Mrs. Markliaiii'A BUtorte«« . 

HISTORY OF ENGLAND. 
From the First InyMimi by the Romans, to the Present 
Year's Reign of Queen Yictoria. New Editian. Wood- 
cuts. 12mo, 7i' 6d. 

HISTORY OP FRANCE. 

From the Conquest by the Gauls, to the Death of Louis- 
Philippe. New Edition. Woodcuts. 12mo. 7«>6<f. 

HISTORY OF GERMANY. 
From the InTasIon by Marius, to the Battle of Leipsic 
Woodcuts. 12mo, ?'• 6d. 

HISTORY OF ROME AND GREECE. 
Woodcuts. 12mo. In Preparation, 

** Mrs. Markbam's Historiss are constructed on a 
plan which we think well chosen, and we are glad to find 
that they are so popular, for they cannot be too strongly 
recommended, as adapted for youth."— JoMma/ of Edu- 
cation. 

LITTLE ARTHUR'S HISTORY OF ENG- 
LAND. By Lady Calloott. Fi/Uenth Edition. Woodcuts. 
18mo. 2#. 6d. 

" Lady Gallcott's style is of the right kind ; earnest and 
simple.* '•—£«amt«er. 

III. 

CROKER»S STORIES FOR CHILDREN, 
FROM THE HISTORY OF ENGLAND. Fourteenth 
Edition. WiMMiouts. 16m o, 5$. 

'* This skilful performance of Mr. Croker's suggested the 
plan of Sir Walter Scott's * Tales of a Grandfather.' "— 
Quarterly Review. 

CROKER'S PROGRESSIVE GEOGRAPHY 
FOR CHILDREN. Fourth Edition. 18mo, It. 6d. 

** The best elementary book on the subject." — Quarter^f 
Xeview* 

uESOPS FABLES. 
A New YersiOD, chiefly from Original Sources, by Rev. 
Thomas Jamxs. With Woodcuts by John Txnnisl. Post 
8vo, 16s. 

<* Mr. James has made a judicious selection of the Fables 
themselves, and of the version to be taken as his text : his 
translation is at once close and free ; the wood engravings 
are among the triumphs of •rU"-' Spectator, 

BERTHA'S JOURNAL DURING A VISIT 
IN ENGLAND. With a variety of Information, arranged 
for every Day. Seventh Edition. 12mo, 7'- 6d. 

** I am reading ' Bertha ' with the utmost avidity. I can 
scarcely take my attention from this, the best of all juvenile 
eompilations." — Hev. George Crabbe. 

" An excellent little work."— Cap/. Bast7 Hall. 

VII. 

THE HEIRESS IN ^ER MINORITY ; 
Or, PRooRBSfl OF Gharactxr. By the Author of "Bertha's 
Journal." S vols. ISmo, I89. 

** The Author has endeavoured, in the following pages, to 
trace the steps by which the power of self-controi may be 
practically developed in a young and ardent mind when 
Drought under the influence of high and noble motives ; and 
further, to show how materially the happiness of the indi- 
vidttid is enlarged by turning it from tne selfish indolence 
of pride to the active and habitual exercise of the faculties 
in endeavouring to acquire useful and varied knowledge." — 
Fre/ace. 

VIII. 

JESSE'S NATURAL HISTORY. 
For Schools. With Anecdotes of the Sagacity and Instinct 
of Animals. Seventh Edition. Fcap. 8vo, 6t. Qd. 



PHILOSOPHY IN SPORT MADE SCIENCE 

IN EARNEST ; or. Natural Philosophy inculcated by the 
Toys and Sports of Youth* Sixth Edition. Woodcuts. 
Fcap. 8vo, 8/. 

" We know of no other book which so charmingly blends 
amusement with instruction. No juvenile book has been 
published in our time more entitled to praise."— £«afluner. 

WALKS AND TALKS ; A STORY-BOOK 
FOR CHILDREN. By Aunt Ida. Woodcuts. 16mo, 5$, 

XI. 

LOCKH ART'S HISTORY OF THE LATE 

WAR : with Sketches of Nelson, Wellington, and 
Napoleon. ISmo, 2e. M. 

XII. 

ELEMENTS OF GEOMETRY. By Rev. 
Ororox Fishxr, Head Master of Greenwich Naval 
Schools. Third Edition, 18mo, 3e. 

XIII. 

FIRST PRINCIPLES OF ALGEBRA. By 
Rev. Georgx Fishsr. Third Edition. 18mo, 3$. 

XIV. 

GOSPEL STORIES FOR CHILDREN. 

An attempt to render intelligible the Chief Events of the 
Life of Our Saviour. Second Edition. ]8mo» 3s. 6d. 

XV. 

SERMONS FOR CHILDREN. 

By Mrs. Markham. Second Edition. Fcap. 8vo, 3s, 

XVI. 

SENTENCES FROM THE PROVERBS. 

In English, French, Italian, and German. For Daily Use. 
By A Lady. 16mo, 3s. 6d. 

" The design of this volume is excellent," — Atlas. 

XVII. 

THE ARABIAN NIGHTS. Translated for 
Family Reading, and illustrated with 600 Woodcuts, by 
Habvjey. Third Edition, S vols. Post 8vo, 18f. 

xvin. 
THE FAIRY RING ; 

A Collection of Talks and Storibs for Young Persons. 
With Illustrations by Richard Doylx. Second Edition, 
Fcap. 8vo, 7s. 6d. 

" Rare news for ^oung people— whole saeksful of new 
fairy lore. Nicely illustrated by Mr. Richard Doyle, who 
has lived a long time in Fairy Land, and knows all about 
it."— Examiner. 

" Three dosen legends, many among them pointed with 
that humorous wisdom which none appreciate better than 
children, make up a month's entertainment of chsnning 
quality ."—il Ihenteum. 

XIX. 

PUSS IN BOOTS ; Suited to the tastes of 
LiTTLx and Grown Childrkn. By Orro Spbcktkr. With 
Illustrations. 16mo, 5«. 

" Twelve designs full of excellent humour." — Examiner. 
"Complete pictures, and loll the story with dramatic 
force.' ' — Spectator. 

zx. 

THE CHARMED ROE ; or. The Stobt of the 

LiTTLK BfiOTHBR AND SlSTKB. By OTTO SPSCKTSR. With 

Illustrations. 16mo, 5s. 
" A book for kindly remembrances." — Literary Gazette. 
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CLASSICAL AND SCHOOL BOOKS. 



Br. Bmltli'A Bletloiiaiies. 



I. 



A NEW CLASSICAL DICTIONARY FOR 
THE USE OF SCHOOLS. Edited by Wm. Smith, LL.D. 
One Tolume 8to, 8U. 



ir. 



A DICTIONARY OF ANTIQUITIES FOR 
THE USB OF SCHOOLS. Abridged from the larger 
work. With SOO Woodouta. 16ino, lOf. (kf. 

" Drmwn up in a clear and oondse style, and weeded of 
those references and speculative matters which tend so 
mach to confuse the student who is not far adyanced. It is 
a most valui^le addition to our school literature."— Cam- 
bridge Chronicle. 

ni. 
DICTIONARY OF GREEK AND ROMAN 
ANTIQUITIES. Sicond Edition, revised and enlarged, 
IVith MO Woodouts. Royal 8yo. 21. U. 

" A work much wanted, will be invaluable to the yonnfr 
student, and m a book of reference will be most acceptable 
on the library Uble of every scholar.*'— QiMr/erfy Review. 

IV. 

DICTIONARY OF GREEK AND ROMAN 
BIOGBAPHY Aim MYTHOLOGY. 3 vols. 8vo, 6k 16s. 6d. 

" The only Classical Dictionary with any pretensions to 
the name, in our language ; and, as such, it must form part 
of the library of every student who desires to become ac- 
quaauted with the mind of antiquity.**— JMcfi«um. 



I. 



HORACE. A New Edition of thb Tbzt. 
Edited, with a Life. By Dbaic Milmam. With 300 
Vignettee from the Antique. 8vo, 4Ss, 



II. 



ANTHOLOGIA POLYGLOTTA ; Ob, A 
ScLBcnoN or VcRSfoifs, chiefly from the Greek Antho- 
logy. ByRw. Hbnry Wslubslst, D.D. 8vo, I6s. 



III. 



MULLER'S DORIANS ; TransUted by Tur- 
NKbLandLvwiB. Second Edition. Mape. S vol*, bvoi 86*. 



IV. 



BUTTMAN'S LEXILOGUS ; A Critical Ex- 
amination of the Meaning and Etymology of Paasagee 
in Greek Writers. Translated, with Notes, by FisnhAMM. 
Third Edition, 8vo. 14#. 



V. 



Kiaoie's 3batla Bicttonaries. 

LATIN-ENGLISH LEXICON. A copious 
and oritioal Latin-English Lexicon, founded on the Ger- 
man-Latin Dictionaries of William Freund. By the Rev. 
J. E. RiDOLS, M.A., of St. Edmund Hall, Oxford. One 
thick volume, post 4to, 60s. 

A COMPLETE LATIN-ENGLISH AND 
ENGLI8H-LATIN DICTIONARY, For the use of Col- 
leges and Schools. Chiefly from the German. By the 
Rev. J. B. RiDDUi, M.A. New Edition, corrected and 
enlarged. 8vo, 3U. 6d. The two Dictionaries separately: 
—Hhe English-Latin Dictionary, lOs, 6d. ; the Latin-Eng. 
lish Dictionary, 8U. 

nr. 
THE YOUNG SCHOLAR'S LATIN-ENG. 
MSH AND ENGLISH-LATIN DICTIONARY ; being an 
abridgment of ** The Complete Latin Dictionary." By the 
Rev. J. E. RiDDLS, M.A. New Edition, corrected and 
enlarged. Square I2mo, I2s. The two Dictionaries sepct- 
rateljft—The Latin-English Dictionary, 7s. ; the English- 
Latin Dictionary, 6s. Gd. 

A COPIOUS AND "critical ENGLISH. 
LATIN LEXICON. Founded on the German-Latin Dic- 
tionary of Dr. Charles Ernest Georges. By the Rev. J. E. 
RioDLS, M.A., and the Rev. T. KaacHEvaa Akngld, M.A. 
8vo, 26s. 

DIAMOND LATIN.ENGLISH DICTION- 
ARY. A Guide to the Meaning, Quality, and Accentuation 
of Latin Classical Words. By the Rev. J. B. Riddub. New 
Edition. Royal 33mo, is. 



BUTTMAN'S GREEK VERBS ; With aU 
the Tenses— their Formation, Meaning, and Usage, aoeom- 
panied by an Index. Translated, with Note^ by Fishlakb. 
Second Edition. 8vo, 7s. Gd. 



VI. 



CARMICHAEL'S GREEK VERBS. Thua 
Formationb, lanaouLARiTixs, amo Dwracrs. Beeand Edin 
tion. Post 8v0j Ss, 6d, 



VII. 

MITCHELL'S PLAYS OP ARISTOPHANES. 

With English Notes. 8vo. CLOUDS. 1U«.— 2. FROGS. 15#. 

vin. 
THE AGAMEMNON AND CHOEPHORCE 
OP iESCHYLUS. With Notes, by Rev. Dr. Pkilb. 
Second Edition. 8vo, 9s. each. 

HASE'S ANCIENT GREEKS ; 
Tama Pubuc and Privatb Lifb, MAumxas, and Cus- 
roMB. Translated from the German. Feap. 8vo, 6s. 6d. 

X. 

INTRODUCTIONS TO THE GREEK CLAS- 
SIC POETS. By H. N. CoLxiunoa. Third EdUion, 
12mo, 6s. 6d. 

OUTLINES OF ENGLISH LITERATURE 
Foft THs UBS or Schools. By Thos. B. Shaw. Post 8vo, I2s, 

XII. 

KING EDWARD Vlth'g LATIN-fi GRAM- 
MATICiE RUDIMENTA ; or, An Introduction to the 
Latin Tongue, for Use of Sohoola. Seventh Edition. 
ISmo, 3t. 6d. 

xui. 

KING EDWARD Vlth's LATIN ACCI- 
DENCE ; OR. ELEMENTS OF THE LATIN TONGUE, 
for the Use of Junior Classes. 12mo, 2s. 

XIV. 

ENGLISH NOTES fob LATIN ELEGIACS j 

designed for early proficients in the Art of Latin Versifica- 
tion. By Rev. W. Oxbnham. Second Edition. ISmo, 4#. 

XV. 

A GREEK GRAMMAR FOR SCHOOLS. 

Abridged from Mattuia by Blomfixld. Seventh 
Edition, revised by Edwards. 12mo, 3s. 

xvi. 
GREEK ACCIDENCE FOR JUNIOR 
CLA&SES. Abridged from Matthls by Blomfikld, 
Fourth Edition, revised by Edwards. 12mo, 2s. 
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Mr, MURRAY'S LIST OF BOOKS— Artf Sele&ee, 4l9. 



ART, SCIENCE, AND MEDICINE. 



I. 

THE ANATOMY OF EXPRESSION AS 

CONNECTED WITH THEJ FINE ARTS. By the 
late Sir Charlbs Bsll. Fourth Edition, Platv. Im- 
perial 8yo, 2U. 

<*The artut, the writer of fiction, the dramatist, the man 
of iMte, will receive the prewntwork with gratitude, and 
peruae it with a liTely ana increaaing interest and delight." 
•^Chrittian Semembrancer, 

SKETCHES OF THE HISTORY OF 

CHRISTIAN ART. By Lord Lindsay. 3 vole. 8to. 3U.6d. 
** As a contribation to the History of Ait, Lord Lindsay's 
work is unquestionably the most Tsluable which has yet 
appeared in England, and with whatever richness of detail 
succeeding writers may illustrate them, the leading lines 
of Lord Lindsay's Chart will always henceforth be fol- 
lowed."— Quar<tfr/j^ Aeoiew, 

in. 
KUGLER'S HISTORY OF PAINTING— 

(ITALIAN SCHOOLS). Edited, with Notes. By. Sir 
Charlss Eastijucb. Second Edition, Illustrated with 
100 Woodouts. Post 8vOj 2U. 

KUGLER'S HISTORY OF PAINTING— 

(GERMAN, FLEMISH, AND DUTCH SCHOOLS). 
Edited, with Notes, by Sir Edmund Hrad. PostSvo, 13#. 

HISTORY OF PAINTING — (SPANISH 
AND FRENCH SCHOOLS). By Sir Edmund Hrad. Post 
8vo, 12f. 

" These rolnmes present us with a view of the schools of 
painting, and we recommend them as very candid and 
excellent productions."— Xt^erary Gazette. 

CONTRIBUTIONS TO THE LITERATURE 
OF THE FINE ARTS. By Sir Cuarlks Eastlakb. 
8to. ]2#. 

VII. 

AN ENCYCLOPEDIA OF THE ARTS OF 
THE MIDDLE AGEI^. By the Monk Thkophilus. 
Translated, with Notes, by Robbrt Hbndrib. 8vo, 2U. 

" Mr. Hendrie has done good service to this dass of lite- 
rature, by ^e publication of this work,'*— Spectator, 

VIII. 

THE ARTS OF PAINTING IN OIL AND 

ON GLASS, and other styles described in several un- 
published Manuscripts. With Notes by Mrs. Mbbrifiblo. 
2vol8.8yo, 24f. 

IX. 

HISTORY OP MODERN POTTERY 
AND PORCELAIN. By Joseph Marrtat. With Plates 
and Woodcuts. 8vo, 31/. 6d., or India Proof, mounted on 
large paper, 4to. 

GOTHIC ARCHITECTURE IN FRANCE ; 

or. An Enquiry into the Romanesque and Pointed Styles, 
with Notices of some of the principal Buildings on which 
it is founded. By Thomas Inkbrslbv. 8vo, 12s, 

CORRESPONDENCE OF JAMES WATT, 

ON HIS DlSOOVBRY OF THB THBORY OF THB COMPOSITION OF 

Watbr. By J. p. Muirhxad. Portrait. 8vo, lOf . 6d, 

ZII. 

THE ECONOMY OF MACHINERY AND 
MANUFACTURES. By Charlbs Babbaob. Fourth 
Edition* Fcap. 8to, 6s, 

xm. 

NINTH BRIDGEWATER TREATISE. 

By Charles Babbaob. Second Edition, 8vo, 9s. 6d, 

XIV. 

TABLE OF THE LOGARITHMS OF THE 
NATURAL NUMBERS from 1 to lOSOOa By Charles 
Babbagb. Second Edition, RoyalSro, 6/. 



PHYSICAL GEOGRAPHY. By Mabt 

SoMBRviLLB. 3rd Edition. Portrait 2 vols. Fcap. 8vo, 12s. 
"We have followed Mrs. Somerville through her intellec- 
tual journey over tiie globe, delighted and improved by her 
instruction." — North British Review, 

XVI. 

THE CONNEXION OF THE PHYSICAL 
SCIENCES. By Mary Sombrvillb. Eighth Edition* 
Plates. Fcap. 8vo, Ids. 6d. 

" Should be placed in the hands of every youth the 
moment he has mastered the general rudiments of educa- 
tion."— Quar^erfy Eniew. 

xvn. 

A MANUAL OF SCIENTIFIC ENQUIRY, 

Prepared for the Use of Officers and Travellers. Edited 
by Sir J. Hbrbchbll, Bart. 2nd Edition. Maps. PostSvo. 
*' Although the Manual is only a series of Instructions as 
to what points an enquirer should direct his attention to, 
and how he should record what he observes, it will notonly 
be found an admirable book for its express object, but may 
be used advantageously by all travellers, and perused with 
interest at homit,**^Spectator, 
» xviii. 

HUMBOLDrS COSMOS. A Physical De- 
soription of the Universe. Translated by Col. and Mrs. 
Sabimb, Seventh Editioi^. 3 vols. PostSvo. 

*' Here we have the * authorised edition ' translated at 
the wish of the author, who has, moreover, read a great 
portion of the proof-sheets." — Spectator, 

XIX. 

HUMBOLDT'S ASPECTS OF NATURE 

nr DIFFBRBNT LANDS AND IN DIFFBRBNT CUMATBB. 

Translated by Col. and Mrs. Sabinb. 2 vols. Post 8vo, 6f . 
" The only Enj^lish traoslation which is recognised aa 
authentic by the distinguished author."— Afeiitca^ Gazette, 

XX. 

FACTS TO ASSIST THE MEMORY, IN 
VARIOUS SCIENCES. Second Edition, Fcap. 8vo, 6s. 6d. 

XXI 

, NAVAL GUNNERY; for Officers and 
Sbambn Gunnbrs. By Sir Howard Douglas, Bart^ 
Srd Edition, With Descriptions of the New Guns intro- 
duced since the War. Plates. 8vo. 

XXII. 

ON PRACTICAL SURVEYING WITHOUT 
INSTRUMENTS. By G. D. Burr, of Sandhurst Second 
Edition, Woodcuts. Post 8vo, 7'- 6d. 

XXIII. 

BRITISH ASSOCIATION REPORTS. 
York and Oxford, 1831-32, 13«. 6cf. Cambridob, 1833, 12si 
Edinburgh, 1834, 15s. Dublin, 183^ 13s. 6d, Bristol^ 
183d, \2s, LiVBRPOoL, 1837, 16#. 6d. Nbwcastlb, 1838t 
15s. Birmingham, 1839, 13#. 6d. Glasgow, 1840, Ifif. 
Plymouth, 1841, 13#. 6d. Manchbstbr, 1842, 10«. 6d. Cobb, 
1843, 12«. York. 1844, 20s. Cambridob, 1845, 12s, 
Southampton, 1846, 15s, Oxford, 1847, 18#. Swansba.. 
1848, 9f. 8vo. 

XXIV 

. SIR JAMES CLARK ON THE SANATIVE 
INFLUENCE OF CLIMATE. Fourth Ed. Post 8vo,10«.6(f. 

XXV 

SIR HENRY HALFORD'S ESSAYS. 

Third Edition, Fcap. 8vo, 6s, 6d. 

XXVI. 

DR. MAYO ON THE PATHOLOGY OF 

THE HUMAN MIND. Fcap. 8vo, 5«. 6cf. 

XXVII. 

DR. ABERCROMBIE ON DISEASES OF 
THE STOMACH. Third Edition, Fcap. 6vo, 6#. . 

XXVIII. 

DR. GOOCH ON THE MOST IMPORTANT 

DISEASES OF WOMEN. Second Edition, 8vo, 12t. 

XXIX. 

DR. FERGUSON'S ESSAYS ON 

PUERPERAL FEVER. Post 8to, 9#. 6d. 
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GENERAL LITERATUKE. 



I. 



LITERARY HISTORY OF EUROPE. 
By Hknry SUi^lam. Third Edition, 3 toU. 8vo, 36s. 

** The most importuit' contribution to literary hittory 
which Enfrlish libnuries have received for many yeara." — 
Sdinburgh Review, 

A HISTORY OF SPANISH LITERATURE, 
With Critioiams and Biographical Notloes. By Gsoaoa 
TiCKMOB. 3 vols. 8to, 48#. 

in. 

ENGLAND ^Political, Social, and Industrial, 
In the middle of the 19th Century. By Wm. Johxston. 
ti Tola. Post 8to. 

THE DEFENCELESS STATE OF GREAT 
BRITAIN. By Sir Francis HxJlo, Bart. Post 8vo, 12«. 

THE EMIGRANT. 
By Sm Francis B. Hrad. Fifth Edition, Post Bro, lU. 

STOKERS AND POKERS,— HIGH-WAYS 
AND DRY- WAYS; or, thb railroad, si^rctric trlr- 
oraph, and conwat tubular «iridqr8. By Author of 

WBUBBLBB." PostSrO, SU.ed. 

VIL 

LAVENGRO, The Scholar, Thb Gipsy, 
AND THE PRIEST. By Grorob Borrow. Portrait. 
3 Tola, post 8T0. 

Tin. 

REMARKABLE CRIMES AND TRIALS. 
From the German. By Lady Duff Gordon. 8vo, 12«. 

"Forma the moat intereating apecimen eziating in our 
language.'*— Law Magazine, 

IX. ' 

HORTENSIUS. An Historical Essay on the 
Office and Duties of an Adyocate. By William Forsyth. 
Post 8vo, \2m, 

X. 

CONSOLATION IN TRAVEL ; or, The Last 
Days of a Philosopher. By Sir Humpbry Davy. Fifth 
Edition, Woodcuts. Feap. 8yo. 

SPECIMENS OF THE TABLE-TALK OF 
SAMUEL TAYLOR COLERIDGE. Third Edition, 
Portrait Foap. 8to. 

XII. 

HAWKSTONE ; A Tale of England in 18—. 
Third Edition, ft toIs. foap. Syo, \2i, 

Xltl. 

OUTLINES OF ENGLISH LITERATURE. 

By Thomas B. Shaw. Post 8vo, \2t. 

" Concise and comprehenaive, well written, and charae- 
teriaed in moat inatancea by a fair and impartial apirit."— 
Morning Fost, 

XtVt 

VISITS TO SPOTS OF INTEREST. By 
Edward Jrssr. Woodcuts. Post 8vo, 12#. 
*'A pleasing and popular omnium gatherum,**— Lit. Qaz, 

NOTES FROM LIFE* AND FROM BOOKS. 
By HxNRY Taylor. Third Edition, S vols, post 8to, 15s. 

XVI. 

PHILOSOPHY OF THE MORAL FEELINGS. 
By John Abbrcrombix, M.D. Eighth Edition, Fcap. 8vo, is, 

XVII. 

ON THE INTELLECTUAL POWERS. 
By John Abrrcaombir, M.D. Thirteenth Edition, 
Fcap. 8vo, 6#. 6d, 

XVIII. 

ON ENGLISH ETYMOLOGIES. By H. 
Fox Talbot, F.R.S. 8vo, ISf. 



XBC. 



ESSAYS ON THE CONDUCT OF LIFE : 
AND ^ORAL NATURE OF MAN. By Gxoror Loro. 
2 vols, post 8vo, 12s, 

THE STORY OF THE BATTLE OF 
WATERLOO. By Rev. G. R. Olrig. Post8vo»6«. 

XXI. 

AN ESSAY ON ENGLISH POETRY. With 
Notices of the Poets. By THontAS CAMraxLL. Post8vo,8r. 

XXII. 

CAMPAIGNS AT WASHINGTON AND 
NEW ORLEANS. By R«v. G. R. Qlkig, Post 9ro, 2s, 6d 

XXIII. 

SIR ROBERT SALE'S BRIGADE IN 
AFFGHANISTAN. ByRev.G.R.OLBio. PostSvo. 2#.6cl. 

XXIV. 

THE WAYSIDE CROSS. A Tale of the 
CarlistWar. By Capt K A. Milmajt. Ptet Svq, 2r. 6d. 

XXV. 

LIVONIAN TALES. By the Aijthor of 

** LXTTBRS RROM THR BALTIC." Post 8VO, 2f. 6d, 

XXVL 

BRACEBRIDGE HALL. Bt WASHiiieiOH 
Irvino. Post 8vo, 6s. 

xxvn. 
THE AMBER-WITCH : a Tmal for Witct- 
CRAFT. Translated by Lady DuFr Goroor. Poat 8vo, Sr. <kl. 
" Has completely absorbed our interest." — Qmrt. Jtesww. 

xxvin. 
THE FRENCH IN ALGIERS. Tnnalated 
By Lady Duff Gordon. Post 8vo» St. fkl. 

XXIX. 

TALES OF A TRAVELLER. By Wash- 
iNQTON iRvmo. Pbst8vo,6i. 

XXX. 

ADVENTURES on the ROAD to PARIS in 

1813-]4. From the Autobiography of Hrmrt Strffrrb. 
Post8vo,fc.W. 

XXXt. 

THE LAW AND PRACTICE OF NAVAL 
COURTS MARTIAL, for the guidance of Naval Offioen. 
By William Hickuar, R.N. 8vo. 

ZXXIL 

A PLEA FOR PEASANT PROPRIETORS 
IN IRELAND. By W. T. Thorntor. Post 8vo,7/. 6d, 

XXXIU. 

ENGLISH MISRULE AND IRISH MIS- 
DEEDS. By Aubrey dr Vrrb. 2nd EdU, Post 8vo,7#.6tf. 

xxxiv. 
PROGRESSION BY ANTAGONISM. A 

THEORY. By Lord Lindsay. 8vo, 6s, 

XXXV. 

RICARDO'S POLITICAL WORKS. With 
a Biographical Sketch. By J. R. McCulloch. 8vo, 16s, 

XXZVI. 

THE QUARTERLY REVIEW. 8vo, 6s. 

xxxvn. 
HART'S ARMY LIST. (Published Quarterly.) 

xxxvm. 

ROYAL NAVY LIST. (Published Quar- 
terly,) 16mo, 2s, 6d, 

XXXIX. 

THE NAUTICAL ALMANACK, 8ro, 5*. 

ROYAL AGRICULTURAL JOURNAL. 
8vo, lOf. 

XLT. 

ROYAL GEOGRAPHICAL JOURNAL, 8vo. 
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NATURAL HISTORY, SPORTING, &c. 



I. 



PRINCIPLES OF GEOLOGY ; or, The 
Blodern Changes of the Earth and its Inhabitants. By 
Sib Chablm Lybll. Eighth Edition, Woodcuts. 8to, 18#. 

**8honId be read by er«ry one who takes an interest 
in this rising bnmch of Natural History."— /ameson's 



Journal. 



II. 



A MANUAL OF ELEMENTARY GEO- 
LOGY ; or. The Anoient Changes of the Earth and its 
Inhabitants. By Sia Chablbs Lybu. Third Editi^Wt 
reYiaed. Woodouts. 1 yoL 8to. 



in. 
GEOLOGY OF RUSSIA IN EUROPE AND 

THE URAL MOUNTAINS. By Sib R. Murchisoit, 
O.O.S. With Coloured 'Map, Tables, Woodouts, fto. 
8 Tols. royal 4to, BL fU. 

*' The publieatioB of this sjrstem forms an epoch in nolo- 
gieal research. . . The author has deielo^d the firstbroad 
outlines of a new system of dassifloation, capable of effect- 
ing for geology what the natural sTstem of Jussieu had 
eineted for botanY. It is a work which must necessarily 
become a standard for geologists."— Sjvee/aior. 

" The impulse given to geology by the publication of the 
* Silurian System,' cannot be too highly appreciated. The 
author at once to<^ his plaee in the foremost rank of geo- 
logists. But his energy did not oermit him to rest satisfied 
with the accomplisbment of so noole a labour. Determined 
to compare ana confirm, he followed out in foreign lands 
the research which he had so successfully commenced at 
home. Many admirable memoirs have resulted from hit 
excursions ; but the crowning triumph is the great work 
before us."— J/Aefun*m. 

IV. 

THE GEOLOGY OF THE YORKSHIRE 
COAST AND THE MOUNTAIN.LIMBSTONB DIS. 
TRICr. By John Philups. Plates. 8 vols. 4to, 84#. 

V. 

THE INVISIBLE WORLD, AS REVEALED 
BY THE MICROSCOPE ; or, Thouobts on Animaijculbb. 
By O. A. Mantbll. Steond Edition, Piatea. 16mo. 6t. 

" The object of this volume is in the highest degree com- 
mendable. There is no branch of science more interesting, 
none whose revelatioiw are more wonderful, than that 
which unfolds the forms and nature of minute creatures. 
Dr.Mantell's idea is a happy one.**— Chambert*$ Journal, 

VI. 

JOURNAL OF A NATURALIST. 

Fourth Edition, with Woodouts. Poet 8yo, 9#. Gd. 
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A book that ought to find its way into every rural 
drawing-room in the kingdom."— Q»ar/er/y Review, 



VII. 



NATURAL SYSTEM OF PLANTS; or, 
A PopoiJiB Introduction to Botany. By Mbb. Loudon. 
Second Edition, Woodouts. Foap. 8vo, 6e, 

** To anj one who wishes to comprehend the names and 
nature of plants, this charming volume can be safely recom- 
mended."— <S/»ec<a/of . 

VIII. 

MUCK MANUAL FOR FARMER& 

A Treatise on the Nature and Value of Manures. By F. 
Fauutbb. Second Edition, with a Glossary. Feap. 8vo. 

" Addressed to the practical farmer, and written as such 
books ought to be.*'— Be/Ts Meeeenger, 
"A viduable work for farmars."— JBriMt* Fwrmof^t 



IX. 

THE CHASE— THE TURF— and the ROAD. 
ByNiMBOD. Plates. New Edition, PostSvo, 6#. 

FIELD SPORTS OF FRANCE ; or. Hunting, 
Shooting, and Fishing on the Continent. By Roobbick 
O'CoNNOB. Woodouts. 12mOf7#>&i. 

FIELD NOTES OF A SPORTSMAN AND 

NATURALIST IN SUTHERLAND. By Chablks St. 
John. Woodcuts. 8 vols, post 8yo, 18#. 

XII. 

WILD SPORTS AND NATURAL HISTORY 
OF THE HIGHLANDS. By Cbahlbb St. John. Post 
8YO,8r. 

" The work ii full of interest from beginning to end. 
Next to Mr. Scrope's Days of Deer-Stalldng, and Salmon- 
Fishing, we have met with no author who writes more 
agreeably on those subjects than Mr. St. John.**— Times. 

" The descriptions are worthy of Soott, from their dear- 
ness and power."—* JSrt/anitMi. 

xin. 
THE ROCKS AND RIVERS of SCOTLAND, 
Oontidning Angling. Eagle Shooting, WUd Oo»t Stalking, 
&0. By John Colquhoun. Post 8vo, 6#. Od. 

^ ** This book belongs to a class of which recent years have 
given us what is now almost a little library. Mr. Colquhoun, 
we believo, was the first (with one exception) who occupied 
this field of letters : assuredly he has been not its least suc- 
cessful cultivator. He enjoys one great advantage over 
nearly all his compeers, in that he is * native, and to the 
manner honk,***'-'Edxnb%trgk Evening CouraiU. 

XIY. 

DAYS OF DEERSTALKING IN THE 
FOREST OF ATHOLL. By William Scbopb, F.L.S. 
Third Edition, Woodouta. Crown 8yo, 20r. 

" Brief and imperfect as the preceding abstract is, we 
think that it will fully justify the high praise we have 
bestowed on this work, and induce our readers to sit dowu 
to the luxurious repsist from which we have risen.*'— 
Bdmhurgh Beview* 

DAYS AND NIGHTS OF SALMON 
FISHING IN THE TWEED. By William Scropb, 
F.L.& Plates. Royal 8vo, 42f. 

"The fisherman will find in this volume abundance oC 
instruction in his art : the naturalist a large addition to his 
knowledge ; and the general reader a fund of adventure and 
agreeable and exciting narrative.*'— TAe Critic, 

XVL 

SALMONIA, OR DAYS OF FLY FISHING. 
By Sib Humpuhy Davy. Fourth Edition, Woodouts. 
Foap. 8yo. 

XVII. 

DOG-BREAKING ; the most Expeditions, 
Certain, and^ Easy Method. By Libut-Col. Hutchinson. 
2nd Edition, Woodouts. Foap. Bvo, 7** Sd, 

" A more opportune, a pleasanter, a more useful book to 
the sportsman than this has not been puVilished for many 
a day. The author is a praotieal man, and almost everyr 
thing he writes about dog- breaking may be i-elied on.*'— 
BelPs Life, 

XVIII. 

MAXIMS AND HINTS FOR AN ANGLER^ 
WITH THE MISERIES OF FISHING. By Richabo 
Pbnn, F.R.S. Second Edition, Plates. Foap. 8vo, 5e, 

'* They have the air of novelty, and charm by tiieir preg- 
nant brevity, sly sarcasm, and oily raciBesa."— <}i«arl«r7f 
Review, 
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A PERMANENT LIBRARY OF ENTERTAINMENT. 



Post ^0, price 28, 6d. each Part {or Two Parts as a Volume), price 6s, in doth, 

MUKKAY'S HOME AND COLONIAL LIBRAKY, 

COMPLETE IK 37 VOLUMES. 

This Series of attractire and useful works, by approved authors, was designed to furnish the Hiohsst Litxratcrs 
of the day. at the lowest postibU*price, and was oommenoed in consequence of the Acts which had passed the British 
Parliament for the protection of Copyright, and the rights of British authors and publishers, by the entire exclusion 
both in GasAT Britain and rbr Colonibs, of foreign pirated editions; and the YOlumes have been issued at a price 
which places them within the means not only Of the Colonists, but also of th« less wealthy classes at home, who thus 
benefited by the widening of the market for our literature. 

The aim of the Publisher has been lo produce a Series of Works as entertaining as romances, but conveying at 
the same time sound information. 



LIST OF WORKS INCLUDED IN THE SERIES. 



Tol. 1. 

BORROWS BIBLE IN SPAIN. 

(f •fbere is no taking leave of a book like this."— Jf A6ii««m. 

Vols. 2 and 3. 

BISHOP HEBER'S JOURNAL IN INDIA. 

41 Que of the most delightful books in the lanfruage." 

Quarterly Review. 
Vol. 4. 

IRBY AND MANGLES* TRAVELS. 

i( if\^y nQd Mangles* interesting TraTels."— Li7. Gazette, 

DRINKWATER^S SIEGE OF GIBRALTAR. 
(( •ffuiy a legend of the United Services." — U. S. Magazine. 
* Vol. 5. 

HAY'S MOROCCO AND THE MOORS. 

"A highly interesting work." — Oreenock Adoertiaer, 

LETTERS FROM THE BALTIC. 
"A series of charming descriptions." — Examiner. 

Vol. 6. 

THE AMBER WITCH. 

« Nothing hss so absorbed our interest." — Quarterlp Rev, 

SOUTHEY'S CROMWELL AND BUNYAN. 

« Soutbey*t admirably written lives." — Yorkshireman, 

Vol. 7. 

MRS. MEREDITH'S NEW SOUTH WALES. 

«« Imoresaions recorded with fidelity."— JVtfiacM^/e Courant. 

LIFE OF SIR FRANCIS DRAKE. 

«<Mr Barrow has enriched our biographical literature.'* 
' Edinburgh Review. 

Vol. 8. 

THE COURT OF CHINA. By Fatheb Ripa. 
«« A curious a book as any that has appeared.' * — Spectator, 

T EWIS'S RESIDENCE IN THE WEST 
^ INDIE& 

*• These highly amusing sioiie:**— Quarterly Review. 

Vol. 9. 

SKETCHES IN PERSIA. By Sir John 

IttALOOLM. 

u.. M the interest of our amusing friend HmjI Baba." 
HM au w»« Quarter^ Review, 
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Vol. 10. 

FRENCH IN ALGIERS. 
" Of romantic and absorbing interest.'*— JVorM«m Whig, 

HISTORY OF THE FALL OF THE JESUITS. 
" A candid and moderate work."— Cfte/ZenAam Journal, 

Vol. 11. 
BRACEBRIDGE HALL. 

" The most charming work ever written by Washington 
Irving." — Cambridge Chronicle, 

Vol. la. PrioeSf. ed. 
DARWIN'S VOYAGE OF A NATURALIST. 

" Mr. Darwin is a first-rate landscape painter." 

Quarterly Review, 

Vol. 13. 

LORD MAHON'S LIFE OP CONDE. 

"A very skilful and interesting nanrative.*' 

Quarterly Review, 

Vol. 14. 

BORROWS GYPSIES IN SPAIN. 

"These singularly attAtetive pagea,* '—Literary Qaatette, 

Vol. 15. 
THE MARQUESAS ISLANDS. By Her- 

MANK MaLVUxa. 
** This book is excellent— quite fiist-xate.*'— JS/o^rAnooed. 

Vol. 16. 

LI VON IAN TALES. By a Lady. 

*' We like these Livonian Tales much." — Athenmum. 

THE MISSIONARY IN CANADA. 

*' Reminds one of the ' Vicak of Waksfiklo.' " 

Morning Post, 

Vol. \7, 

SALE'S BRIGADE IN AFFGHANISTAN. 

" One of the noUest records of military adventures." 

Morning Chronicle, 

LETTERS FROM MADRAS. Br a Lady. 
" A welcome addition to our literary store." — BritamUa, 
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Vol. 18. 

HIGHLAND SPORTS. Bt Cha&lbs St. John. 

" We would not desire a more pleasant eompanion." 

Morning Post. 

VoL 19. 

PAMPAS JOURNEYS. By Sir F. B. Head. 
*' Has aU the interest of a noyrtL**^Eeleetie Remew» 

THE TWO SIEGES OF VIENNA. 
" A Talnable collection to history."— J/Aefunun. 

Vol. SO. 
FORD'S GATHERINGS FROM SPAIN. 

'*The best book on Spain that has ever appeared." 

Quarterlff Btoiew. 

Vol. 81. 

SKETCHES OF GERMAN LIFE. 

*' A work deserving much attention.*' — Athenmum, 

Vol. M. 
THE SOUTH SEAS. By Hibmann Mel- 

" A companion after our own hearts."— jTimef. 

Vol.23. 

GLEIG'S BATTLE OF WATERLOO. ' 
"This account Is instinct with spirit."— Lt^erofy Gaxeite, 

Vol.24. 

EDWARDS'S VOYAGE UP THE AMAZON. 
'* This book is full of novelty."— J Mtffi««m. 

WAYSIDE CROSS. By Captain Milman. 
** A spirited and interesting little story."— ^Men«Mm. 

Vol. 25. 
ACLAND'S POPULAR ACCOUNT OP 

INDIA. 

"Must interest aU who have Mends in India." 

Theologian. 

GLEIG'S CAMPAIGNS AT WASHINGTON. 
" The Personal Narrative of an eye-witness." — Timei, 

Vol.26. 

BUXTON'S ADVENTURES IN MEXICO. 

" Full of interest and adventure." — Athenaum, 

* 

Vol. 27. 

PORTUGAL AND GALLICIA. By Lobd 
Carnarvon. 

" A very remarkable work."— Quar/er/jr Review, 



Vol. M. 

GLEIG'S LIFE OF ROBERT LORD CLIVE. 
*' One of the best popular biographies."— S/»ec<a<oi*. 

Vol. 29. 

HA YGARTH'S BUSH LIFE IN AUSTRALIAf 

" Descriptive of man, animals, nature, and society." 

Speetatorm 

STEFFENS'S ADVENTURES ON THE 

ROAD TO PARIS. 

V Original, and amusing in its style and conduct." 

Literary Gaxeite. 
Vol.30. • 

TALES OF A TRAVELLER. By Washington 
Irvtno. 

<• Furnishes food for delectable entertunment." 

Literary Oazette^ 
VoL 31, 

CAMPBELL'S LIVES OF THE BRITISH 

POETS. 

"The rise, advance, and the fluctuations of English 
poetry.'*— 5«i«. 

Vol. 32. 

LORD MAHON'S HISTORICAL ESSAYS. 
Selected from Contributions to the Quarterly Review. 

Vol.33. 
STOKERS AND POKERS, HIGH-WAYS 

AND DRY-WAYS. 

"A very graphic and effective series of sketches."— 
Examiner, 

THE LIBYAN DESERT. By Bayle St. John. 

" A most picturesque and agreeable description." 

Morning Herald* 
VoL 34. 

LETTERS FROM SIERRA LEONE. By a 
Lady. 

** A most animated and sprightly picture."— JoAn Bull. 

Vol. 35. 

GLEIG'S LIFE OF SIR THOMAS MUNRO. 

" The highly interesting contents of Mr. Gletg's work." 

QuarUrly Review, 

Vol. as. Price 8#. 6(1. 

MEMOIRS OF SIR FOWELL BUXTON. 

By HIS Son. 

" A thoroughly well-written biography.'* 

Evangelical Magazine, 
Vol 37. 

OLIVER GOLDSMITH. By Washington 

Irvino. 

** This excellent and entertaining life." 

Morning Herald* 



The " HoMS Ain> Ck>LO>riAL LiBRAnv ** haying been sustained during a period of Six years with unabated 
success, Mr. Murray, anxious to guard against the objection of overloading the subscribers with too large and 
cumbrous a series of books of one size, deoided on concluding the work with its thirty-seventh volume. He is thus 
enabled to oBer to the public a compact and portable workt the bulk qf which does not exceed the compass of a single 
shelf t or qfone trunk, suited for all classes and all climate^— of which the interest, value, and iwpularity is not likely 
to be impaired by lapse of time. 

At the same time, the large circulation of the ** Home and Colonial Library,** and the continued demand for back 
numbers, convince him that there is an unabated desire on the i>art of the public for reading, at once cheap, popular, 
and instructive ; he is therefore preparing speedily to put forth a New Library, which, though equally portable, shall 
be even more elegant in typography than the last, and shall surpass, or at least maintain, its literary value and 
general attraotioiv 

Uniform with fhe above Series, 

HUMBOLDT'S COSMOS. {Sabin^s (mtfuyrised EdUum,) 3 vols, post 8vo. 

HUMBOLDT'S ASPECTS OF NATURE. {Sabine's aidhimted Ediiim,) 2 toIs. post Svo. 
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